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JOINT STIPULATION RE DEF’S 
MOTION FOR SANCTIONS 

Case No. 2:15-CV-02124 

Pursuant to Fed. R. Civ. P. 37 and Local Rule 37-2, Defendants Sandra Lyon, 

in her official capacity as Superintendent of the Santa Monica-Malibu Unified 

School District (“SMMUSD”), Jan Maez, in her official capacity as SMMUSD’s 

Associate Superintendent and Chief Financial Officer, and Laurie Lieberman, Dr. 

Jose Escarce, Craig Foster, Maria Leon-Vazquez, Richard Tahvildaran-Jesswein, 

Oscar De La Torre, and Ralph Mechur, in their official capacities as members of 

SMMUSD’s Board Of Education (collectively, “Defendants”) and Plaintiffs 

America Unites for Kids and Public Employees for Environmental Responsibility 

(collectively, “Plaintiffs”), through their undersigned counsel of record, respectfully 

submit this Joint Stipulation regarding Defendants’ motion, pursuant to Fed. R. Civ. 

P. 37(b)(2)(A), for terminating sanctions or, in the alternative, monetary, 

evidentiary, and other sanctions.  The parties met and conferred regarding the issues 

disputed herein on November 4, 2015. 

I. DEFENDANTS’ INTRODUCTORY STATEMENT 

On at least four separate occasions, Plaintiffs have violated this Court’s order 

limiting discovery to testing for concentrations of polychlorinated biphenyls 

(“PCBs”) in air and dust at Juan Cabrillo Elementary School and Malibu High 

School (collectively, the “Malibu Campus”).  The President of Plaintiff America 

Unites for Kids (“America Unites”), Jennifer DeNicola, and the Executive Director 

of Plaintiff Public Employees for Environmental Responsibility (“PEER”), Jeffrey 

Ruch, publicized these discovery violations in a letter to SMMUSD Superintendent 

Sandra Lyon on October 29, 2015. 

Plaintiffs have illicitly sampled building materials at locations throughout the 

Malibu Campus through acts of trespass and vandalism.  Some of this illicit 

sampling disturbed EPA-mandated and approved removal activities that occurred 

over the Summer 2015 school break.  Plaintiffs have clearly indicated that they do 

not intend to abide by the Court’s order or engage in good faith in the legal process 

before this Court.  And inexplicably, though they claim to advocate for removal of 
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building materials and encapsulation of substrate per the Toxic Substances Control 

Act (“TSCA”) and EPA guidance, they have also damaged many thousands of 

dollars of the very removal and encapsulation work that was properly completed in 

accordance with the law over the summer months.   

“It is well settled that dismissal is warranted where . . .  a party has engaged 

deliberately in deceptive practices that undermine the integrity of judicial 

proceedings.” Anheuser-Busch, Inc. v. Natural Beverage Distributors, 69 F.3d 337, 

348 (9th Cir. 1995).  SMMUSD has spent roughly $400,000 over the last four 

months to engage in good faith in the litigation process, most of those resources 

devoted to responding to Plaintiffs’ broad requests for written discovery.  But 

Plaintiffs have not yet responded to a single discovery request; instead, they have 

engaged multiple times in unauthorized discovery expressly prohibited by this Court 

at this stage in the proceedings.  Plaintiffs have no qualms about taking matters into 

their own hands when this Court does not grant them the relief that they seek.   

Defendants, who have acted in good faith throughout, are prejudiced by 

Plaintiffs’ unwillingness to cede to the Court’s authority.  Defendants therefore 

respectfully request this Court terminate the above-captioned action with prejudice. 

II. PLAINTIFFS’ INTRODUCTORY STATEMENT 

 Plaintiffs, two non-profit organizations, filed this citizen suit to restrain clear 

violations of the Toxic Substances Control Act (“TSCA”) at the Malibu Schools.  

The school is contaminated with PCBs, a highly-toxic substance which causes 

cancers and numerous other serious diseases.  TSCA imposes a near-total ban on 

PCBs because of the “extreme threat PCBs pose to human health and the 

environment.”  United States v. Commonwealth Edison Co., 620 F. Supp. 1404, 

1408 (N.D. Ill. 1985).  It is undisputed that TSCA and the regulations thereunder 

prohibit the use of materials containing PCBs at concentrations of 50 parts per 

million (“ppm”) or greater.   
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 Defendants’ motion alleges that Plaintiffs violated a Court order by collecting 

tiny samples of caulk from a number of locations at the Malibu Campus, having 

such caulk tested at independent laboratories and providing the test results showing 

illegal levels of PCBs to Congressman Ted Lieu and to the SMMUSD.  The Court 

should deny Defendants’ motion for the following reasons. 

 First, the alleged conduct did not violate any Court order.  Defendants rely on 

statements by the Court in an order denying Defendants’ motion to dismiss that it 

would not order certain types of testing through the “discovery process.”  The 

alleged conduct at issue was not conducted through the discovery process.  The 

independent testing in question is the same type of testing conducted in 2014, before 

the lawsuit was initiated, which was obviously not part of any discovery process. 

 Second, Defendants have not even attempted to substantiate their conclusory 

contention that the independent testing was illegal.  Defendants have not cited any 

legal authority or evidence to support their ridiculous claim.  When Plaintiffs 

provided Defendants with independent testing results in 2014 prior to the filing of 

the claims, they did act as if that testing were illegal or claim that it caused any 

damage to the School; instead, they “verified” the independent results (which 

proved to accurately show illegal levels of PCB contamination) and acted on the 

results.   

 Third, Defendants have not submitted any evidence of any willful or bad faith 

misconduct.  The independent testing provided important information to the 

community concerning legal violations that must be addressed and the safety of 

teachers and students.  Defendants should commend the independent testing, not 

seek to sanction it. 

 Finally, Defendants have not shown how their position in the lawsuit was 

prejudiced by the independent testing.  No such showing is possible.   Although 

Defendants make the conclusory contention that the independent testing “likely” 

caused damage to the Malibu Schools, they have not submitted any competent 
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evidence to support their inherently incredible claim that taking tiny samples of over 

60-year old caulk for laboratory analysis caused damage to the Schools.  In any 

event, such damage is not recoverable in a motion for discovery sanctions.  

Defendants’ motion is completely meritless. 

III. DEFENDANTS’ STATEMENT OF ISSUES IN DISPUTE 

EPA is the federal agency granted sole jurisdiction by Congress over 

remediation of PCB materials under TSCA.  See 15 U.S.C. §§ 2601 et seq.  

Pursuant to that jurisdiction, EPA has promulgated regulations specifically and 

comprehensively delineating the circumstances of manufacture, use, and disposal of 

PCBs.  See 40 C.F.R. §§ 761.1-.398, 761.60, 761.61, 761.70.  It has also developed 

a policy specific to managing PCBs in schools and other buildings.  See, e.g., Decl. 

of Douglas Daugherty (“Daugherty Decl.”), Exh. E. 

On June 15, 2015, this Court issued an order (the “June 15 Order”) (ECF No. 

53) on Defendants’ Motion to Dismiss, or, in the Alternative, Stay (ECF No. 48).  A 

true and correct copy of the June 15 Order is attached hereto as Exhibit 1.  Noting 

the EPA’s jurisdiction and authority under TSCA, this Court stated it would run the 

risk of interference with EPA’s jurisdiction over the management of PCBs at the 

Malibu Campus “if the Court were to allow testing in excess of that deemed prudent 

by the EPA.”  ECF No. 53 at *5.  Instead, the Court chose to “limit[] the testing that 

Plaintiffs are allowed to take through the discovery process to the air and surface 

wipe testing that EPA has determined is sufficient to measure ‘health-based 

screening levels that, pursuant to [the EPA’s October 2014] approval, will be used 

to evaluate the effectiveness of the remediation and BMP measures at ensuring that 

PCBs remain at levels protective of human health.’”  Id.  The Court held that the 

“testing of caulk or other more invasive discovery” would only be permitted 

“should the initial air and wipe testing demonstrate its necessity.”  Id.   

At the time of the Court’s order, initial air and wipe sampling did not show 

any PCB concentrations elevated above EPA’s health-based screening levels that 
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would warrant testing of caulk or other more invasive discovery.  Since the issuance 

of the June 15 Order, Defendants have voluntarily conducted air and wipe sampling 

in all previously-unsampled regularly occupied classrooms on the Malibu Campus, 

as well as pre-BMP, post-BMP, and confirmatory air and wipe sampling as part of 

the Summer 2015 remediation activities overseen by EPA.   Final results from this 

extensive testing confirmed that concentrations of PCBs in all air and wipe samples 

taken remain below EPA thresholds, and in many of the samples, PCBs were not 

even detected above the laboratory reporting limit, which is lower than the lowest 

EPA threshold, protective of children as young as three years old.  In short, air and 

wipe testing at the Malibu Campus to date has not demonstrated any need for testing 

of building materials.  Daugherty Decl., Exh. D.  

Nonetheless, June 23, 2015 laboratory records (the “June 23 Records”) from 

Positive Lab Service—which were e-mailed to Superintendent Sandra Lyon by 

America Unites President Jennifer DeNicola on October 29, 2015—show that on 

June 16, 2015, just one day after the Court issued its order limiting discovery to air 

and wipe testing, Positive Lab Service received samples of building materials 

collected from the Malibu Campus sent by Jennifer DeNicola for testing and 

analysis.  These laboratory records indicate samples were taken on June 4, 2015 and 

June 8, 2015, and identify Jennifer DeNicola as the sampler of the building 

materials for which analysis is requested.  A true and correct copy of the June 23 

Records is attached hereto as Exhibit 2. 

Throughout the summer months, SMMUSD conducted removal and 

encapsulation activities in all known and verified locations at the Malibu Campus 

where PCBs had previously been identified in excess of 50 ppm, as well as pre-

BMP, post-BMP, and confirmatory air and surface wipe sampling.  This work was 

completed on August 14, 2015 and EPA concluded, on November 2, 2015, that the 

work had been completed pursuant to EPA’s guidelines and prior approvals.   

Daugherty Decl., Exh. D.  
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Immediately after this work was completed, America Unites sent additional 

samples of building materials to Positive Lab Service for testing and analysis.  

Laboratory records from August 14, August 17, and August 18, 2015 (the “August 

Records”) show that on August 10, 2015, Positive Lab Service received a new 

round of samples of building materials collected from the Malibu Campus.  The 

August Records indicate samples were taken on August 5, 2015, while the summer 

work was still ongoing, and identify Brenton Brown, a member of America Unites’ 

Leadership Team, as the sampler of the building materials for which analysis is 

requested.  A true and correct copy of the August Records is attached hereto as 

Exhibit 3.  A true and correct copy of America Unites’ Leadership Team webpage, 

identifying Brenton Brown as a member of the Leadership Team, is attached hereto 

as Exhibit 4.   

On August 24, 2015, Plaintiffs filed a reconsideration motion in this Court, 

asking the Court to vacate the portion of the June 15, 2015 Order that initially 

limited discovery to air and surface wipe sampling, and arguing that Plaintiffs 

should be entitled to test caulk and other building materials as well.  ECF No. 63-1 

at *1.  A true and correct copy of Plaintiffs’ reconsideration motion is attached 

hereto as Exhibit 5.  In that motion, Plaintiffs argued that “testing of caulk and other 

building materials is the only way to identify violations of TSCA’s 50 ppm 

limitation, and thus the only means to obtain evidence to support the allegations in 

[Plaintiffs’ First Amended Complaint].”1  Id. at *8. 

However, unbeknownst to SMMUSD, which was diligently working in good 

faith to respond to written discovery requests it had received from Plaintiffs on 

                                                 
1 Illicit sampling has played an integral role in Plaintiffs’ case from the start.  The bases for the 
initial notices of intent to sue and First Amended Complaint were sampling data gathered from 
trespasses onto the Malibu Campus.  Such data were gathered as early as May 10, 2014 and 
continued to be gathered through November 2014.  Daugherty Decl., ¶10.  No member of 
Plaintiffs or any other member of the public was ever granted access to the Malibu Campus to take 
the samples from which the reported data were derived. 
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August 12, 2015, Plaintiffs were continuing their trend of illicitly gathering and 

testing samples of caulk and other building materials even as they were petitioning 

the Court to reconsider the very order stating they could not do so.  B.C. 

Laboratories, Inc. reports dated September 14, 2015 (the “September 14 Records”) 

show that on September 8, 2015, B.C. Laboratories received samples collected by 

Jennifer DeNicola on August 5, 2015 and August 21, 2015; the chain of custody 

forms for those samples were completed on September 3, 2015—a week and a half 

after the reconsideration motion was filed—indicating they were sent to the 

laboratory for testing on that date.  A true and correct copy of the September 14 

Records is attached hereto as Exhibit 6. 

Positive Lab Service records dated October 5, 2015 and October 6, 2015 (the 

“October 5/6 Records”) show that America Unites again collected unauthorized 

samples of building materials on September 21, 2015 and submitted them to 

Positive Lab Service for testing and analysis on September 25, 2015; the samples 

were received by the laboratory on September 28, 2015.  A true and correct copy of 

the October 5/6 Records is attached hereto as Exhibit 7. 

On September 30, 2015, this Court issued an order on Plaintiffs’ 

reconsideration motion (the “September 30 Order”) (ECF No. 67).  A true and 

correct copy of the September 30 Order is attached hereto as Exhibit 8.  Finding that 

it “committed no clear error in phasing and limiting discovery as it has,” the Court 

denied Plaintiffs’ reconsideration motion, continuing to restrict discovery in this 

case to air and wipe sampling and “making the invasive testing of caulk dependent 

upon threshold evidence obtained from air and surface wipe testing.”  ECF No. 67 

at *5-6.  This Court noted that:  

“The EPA has far more expertise in this area than does the 

Court, and is in a much better position to balance the significant 

costs of requiring school districts throughout the country to test 

and remove PCB-containing caulk and other building materials 
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against the potential health risks of leaving those products in 

place until school buildings undergo planned renovations or 

demolitions.  To allow the testing of caulk without air and 

surface wipe testing first showing levels of PCBs in excess of 

the EPA’s health-based screening levels would expose schools 

to extraordinary costly, and what the EPA has deemed 

unnecessary, testing and remediation expenses.”  Id. at *5. 

But the Court’s decision was immaterial to Plaintiffs.  On October 9, 2015, 

ten days after the Court declined to allow Plaintiffs to proceed with testing of caulk 

and other building materials unless air and wipe samples first exceed EPA’s health-

based thresholds—which they, to date, have not—Jennifer DeNicola again entered 

the Malibu Campus to collect samples of caulk and building materials.  Speech 

pathologist Emily Huffman observed Ms. DeNicola and a companion cut samples of 

building materials from Ms. Huffman’s classroom using box cutters and plastic re-

sealable bags.  Decl. of Emily Huffman, ¶¶7-8, 12.  They also took material from an 

exterior window frame of Ms. Huffman’s classroom and from an internal window 

frame in the classroom adjacent to Ms. Huffman’s classroom.  Id.  Ms. DeNicola 

spoke to Ms. Huffman about this lawsuit, and she and her companion told Ms. 

Huffman not to inform the Juan Cabrillo principal of Ms. DeNicola’s presence or 

what she and her companion had been doing.  Id. at ¶¶6, 10.  Ms. DeNicola and her 

companion also told Ms. Huffman that they planned to take samples in two other 

classrooms on the Malibu Campus that day.  Id. at ¶9.  

Upon learning that Ms. DeNicola had been removing building materials from 

the Malibu Campus, SMMUSD asked the lead environmental contractor for the 

Summer 2015 removal work, Ramboll Environ, to inspect the Malibu Campus, 

particularly to ensure that the remediation work conducted over the summer 

pursuant to EPA-approved and regulatory standards was undamaged.  This 

inspection was undertaken on October 30 and 31, 2015.  Daugherty Decl., ¶20.  
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Ramboll Environ found that the integrity of encapsulated areas had been 

compromised in seven (7) of the twelve (12) rooms where encapsulation had been 

applied as a part of the Summer 2015 removal work. Id. at ¶21.  In addition, caulk 

had been removed in ten (10) of the remediated rooms, and wall stucco had been 

removed and damaged in three (3) of the remediated rooms.  Id. at ¶22.  These areas 

will now require repair in accordance with EPA requirements and approved EPA 

methods and procedures.  Id. at ¶¶21-22; Daugherty Decl., Exh. D.  Because repair 

of these damaged areas must be done in accordance with these requirements and 

procedures, the cost for SMMUSD to undertake the necessary repair is estimated to 

range between $90,000 and $120,000.  Daugherty Decl., ¶23. 

Plaintiffs have, on multiple occasions, flagrantly violated this Court’s order 

limiting discovery.  While Defendants continue to act in good faith in this lawsuit, 

reviewing and producing thousands of pages of documents in response to Plaintiffs’ 

written discovery requests, Plaintiffs have shown they will stop at nothing—not 

even the directives of this Court—to get the testing of building materials they are 

convinced is necessary to prove their case.  Not only does it prejudice Defendants to 

expend resources on good faith participation in this lawsuit when Plaintiffs show no 

intent to respect the decisions of this Court, but Plaintiffs’ activities will also cost 

SMMUSD thousands of dollars in repair work now necessary to bring the 

previously-completed remediation work damaged by Plaintiffs back into 

compliance with EPA requirements.  Accordingly, Defendants respectfully ask that 

this Court dismiss the instant lawsuit with prejudice. 

IV. PLAINTIFFS’ STATEMENT OF ISSUES IN DISPUTE 

 Plaintiffs filed the instant action on March 23, 2015.  As alleged in the First 

Amended Complaint (“FAC”), until TSCA’s ban, PCBs were used in numerous 

applications.  (Accompanying Declaration of Charles Avrith (“Avrith Decl.”), Ex. A 

at ¶33.)  One common use of PCBs was as a plasticizer in caulk, a material used to 

seal gaps to make windows, door frames and joints in buildings air tight and water 
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tight.  (Id.)  Caulk and other materials containing PCBs were used in schools built 

from the 1950’s through the 1970’s.  (Id. at ¶¶ 36 and 40.)  Many of the School’s 

buildings were built prior to 1980.   

 As the FAC also alleges, in November 2013, the District’s limited testing 

revealed that caulk in four of the School’s rooms had PCB levels above the legal 

limit of 50 ppm.  (Id. at ¶63.)  Thereafter, the District refused to conduct any further 

testing of caulk.  (Id. at ¶69.)  Accordingly, independent testing of additional rooms 

was conducted.  The results, which were submitted by Plaintiffs to the District and 

the EPA, as well as the Los Angeles District Attorney, in July and September 2014, 

and January 2015, showed illegal levels of PCBs - - up to 7,000 times the legal limit 

- - in an additional 12 rooms.  (Id. at ¶¶ 80, 83, 103, 109.)  The District committed to 

remediating any such “newly discovered” PCB-containing caulk, including PCB-

containing caulk discovered through independent testing.  See e.g. October 31, 2014 

Letter from EPA to the District, Avrith Decl. Ex. B, noting that “the District 

committed to remove any newly-discovered PCB-containing caulk within one year 

after the District verifies that the caulk contains PCBs at or above 50 ppm.”  See 

also, December 11, 2014 email to Plaintiff America Unites: “[T]he District’s plan 

includes removal of all caulk tested and verified to have PCBs greater than 50 ppm.  

This includes caulk tested by independent parties.”  (Avrith Decl. Ex. C.) 

 On March 23, 2015, the District publicly disclosed the results of its 

“verification” testing.  The District’s verification testing confirmed the results of the 

independent testing.  The verification testing showed the presence of illegal levels 

of PCBs in caulk and violation of federal law in 10 additional rooms at the School.  

(Id. at ¶129.)  The District took 24 samples from 10 rooms and in each case, illegal 

levels of caulk- - up to 11,000 times the regulatory limit--were found.  (Id.)   

 The District claims to have remediated the specific areas where its own 

testing revealed PCB levels over 50 ppm over the summer of 2015.  (Declaration of 

Douglas Daugherty submitted by Defendants (“Daugherty Decl.”), ¶¶ 10-11.)  For 
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example, in a classroom with 11 doors, the District only remediated two of the 

doors.  However, Defendants continue to refuse to test any other areas of the 

School, let alone remediate other areas, even though many other rooms in the 

School were built at the same time and using the same or similar materials as the 

tested rooms, and thus it is a virtual certainty that those other rooms also contain 

materials with illegal levels of PCBs.  (FAC, Avrith Decl. Ex. A, at ¶¶ 127 and 

134.)   

 On April 9, 2015, Plaintiffs served their Request to Enter Land Pursuant to 

Fed. R. Civ. P. 34(a)(2) (the “Rule 34 Request”), pursuant to which they sought 

access for their expert consultants to enter the School on the weekend of May 15-17, 

2015 to perform a comprehensive inspection sampling of building materials that 

could contain illegal levels of PCBs.  As set forth in Plaintiffs’ Request, Plaintiffs 

proposed to use qualified professionals to take up to four small caulk samples in 

each pre-1980 regularly occupied room.  Plaintiffs also propose to do spot sampling 

of joint compound and other building materials which a visual inspection by 

experienced EPA-recommended PCB remediation professionals indicates might 

contain PCBs.  (Declaration of Mark E. Elliott submitted by Defendants (“Elliott 

Decl.”), ¶2, and Ex. 1 thereto).  After Defendants objected to the Request, Plaintiffs 

filed a motion to compel which was scheduled for hearing on July 20, 2015.  (Elliott 

Decl. ¶3.) 

Prior to the hearing on Plaintiffs’ Motion to Compel, the Court issued its June 

15, 2015 Order (the “June 15, 2015 Order”) denying Defendants’ motion to dismiss. 

(Dkt. No. 53, attached as Joint Stipulation, Ex. 1.)  One of the bases for Defendants’ 

motion was the argument that the EPA had primary jurisdiction over the dispute.  In 

its June 15, 2015 Order, the Court stated in pertinent part as follows: 

 “As the Court concluded when it denied Plaintiffs' Motion for 

Preliminary Injunction despite finding that Plaintiffs had established a 

likelihood of success, Defendants have overstated the degree to which 
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the relief Plaintiffs seek conflicts with EPA's expertise and considered 

judgment. In ruling on the Motion for Preliminary Injunction, the Court 

stated that ‘nothing in the record to date suggests that an order 

requiring the removal of PCB-containing caulk would be contrary to or 

interfere with the EPA's expertise.’ Similarly, nothing alleged in the 

FAC, or that is the subject of judicial notice, suggests that, at a 

minimum, air and surface wipe sampling at the subject schools would 

be inconsistent with the EPA's analysis, policies, or considered 

judgment. 

“. . . . There is only a possibility of interference with the EPA's 

primary jurisdiction if the Court were to allow testing in excess of that 

deemed prudent by the EPA. At least at this stage of the proceedings, 

the Court can eliminate the possibility of such interference by limiting 

the testing that Plaintiffs are allowed to undertake through the 

discovery process to the air and surface wipe testing that the EPA has 

determined is sufficient to measure ‘health-based screening levels 

that, pursuant to [the EPA's October 2014] approval, will be used to 

evaluate the effectiveness of the remediation and BMP measures at 

ensuring that PCBs remain at levels protective of human health.’ By 

phasing discovery in this way, and only allowing the testing of caulk 

or other more invasive discovery should the initial air and surface 

wipe testing establish its necessity, the Court can balance the EPA's 

expertise in such matters against Plaintiffs' rights to pursue a TSCA 

claim as contemplated by the TSCA's citizen suit provisions. . . .” 

(Id. at p. 5).  In light of the Court’s statements, Plaintiffs withdrew their motion to 

compel the Request.  (Elliott Decl., ¶3)  Pursuant to its Order dated September 15, 

2015, the Court denied Plaintiffs’ motion for reconsideration of the discovery 
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limitation made in the course of its ruling on the motion to dismiss.  (Dkt. No. 67, 

attached as Joint Stipulation, Ex. 8) 

 According to Defendants, in June through October 2015, persons associated 

with America Unites conducted additional independent sampling and testing of 

caulk samples from the Malibu Schools.  According to the documents submitted by 

Defendants, this sampling began on June 4, 2015 (see, e.g., third page of Joint 

Stipulation, Ex. 2, “Date Sampled” column).  This was before the Court issued its 

June 15, 2015 Order, which Defendants contend was violated by the sampling.  The 

independent testing about which Defendants now complain is the exact same type of 

independent testing conducted in 2014, prior to the lawsuit.  As discussed above, 

Defendants “verified” the results of the 2014 independent testing, and claimed to 

have remediated the illegal contamination shown by that testing.  Moreover, 

Defendants have not claimed that Plaintiff PEER played any role in the activities 

which they claim are deserving of sanctions. 

 The 2015 independent testing shows once again that there are many 

additional rooms at the Malibu Schools that contain illegal levels of PCBs.  

Plaintiffs submitted the results to the SMMUSD.  (Daugherty Decl. Ex. F.)  

Plaintiffs also submitted the results of the testing to Congressman Ted Lieu, who 

has submitted them to EPA Administrator, Gina McCarthy.  (Avrith Decl. Ex. D.) 

V. DEFENDANTS’ POINTS AND AUTHORITIES IN SUPPORT OF 

THEIR MOTION FOR TERMINATING, OR OTHER, SANCTIONS 

A. Legal Standard 

When a party fails to obey a discovery order, courts may impose sanctions, 

including an order “prohibiting the disobedient party from supporting or opposing 

designated claims or defenses,” “dismissing the action or proceeding in whole or in 

part,” or “rendering a default judgment against the disobedient party.”   Fed. R. Civ. 

P. 37(b)(2)(A)-(B).  “[C]ourts have inherent power to dismiss an action when a 

party has willfully deceived the court and engaged in conduct utterly inconsistent 
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with the orderly administration of justice.”  Wyle v. R.J. Reynolds Indus., Inc., 709 

F.2d 585, 589 (9th Cir. 1983) (upholding dismissal of a complaint where the 

plaintiff willfully disobeyed discovery orders).  Courts retain this power even when 

a party obtains the information in question outside of the formal discovery process.  

See, e.g., Jackson v. Microsoft Corp, 211 F.R.D. 423, 431 (W.D. Wash. 2002) 

(terminating sanctions were appropriate when plaintiff stole documents from 

defendant and relied upon them in preparing his case); Perna v. Elec. Data Sys., 

Corp., 916 F. Supp. 388, 389, 399-401 (D.N.J. 1995).  A court’s determination to 

impose terminating sanctions is granted significant deference and may only be set 

aside if clearly erroneous.  Anheuser-Busch, Inc., 69 F.3d at 348. 

In determining whether to dismiss an action due to Plaintiffs’ noncompliance 

with a court order or otherwise, the court “must weigh…(1) the public’s interest in 

expeditious resolution of litigation; (2) the court’s need to manage its docket; (3) the 

risk of prejudice to the defendants; (4) the public policy favoring the disposition of 

cases on their merits; and (5) the availability of less drastic sanctions.”  Malone v. 

U.S. Postal Serv., 833 F.2d 128, 130 (9th Cir. 1987).  Dismissal is warranted when 

“a party has engaged deliberately in deceptive practices that undermine the integrity 

of judicial proceedings.”  Anheuser-Busch, Inc., 69 F.3d at 348. 

B. Terminating Sanctions are Necessary and Appropriate 

That the Plaintiffs willfully violated the Court’s June 15 and September 30 

Orders is clear.  On at least four separate occasions following the Court’s June 15 

Order, Plaintiffs deliberately tested samples of building materials illicitly taken from 

the Malibu Campus, in direct contradiction to the Order’s prescription that such 

testing was only to take place if initial air and wipe samples demonstrated its 

necessity.  At least one instance of improper sampling occurred after the Court 

affirmed its June 15 decision in the September 30 Order.  On at least one occasion, 

the President of Plaintiff America Unites engaged in a lengthy conversation with a 

teacher regarding this lawsuit and expressly instructed that teacher not to let a 
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school administrator know she had been present on or had taken building materials 

from school property.   

This “willfulness, bad faith, and fault justif[ies] terminating sanctions.”  

Conn. Gen. Life Ins. Co. v. New Images of Beverly Hills, 482 F.3d 1091, 1096 (9th 

Cir. 2007) (internal quotations omitted).  So, too, do the public’s interest in 

expeditious resolution of this case, this Court’s need to manage its docket, the 

severe prejudice experienced by Defendants, and the insufficiency of lesser 

sanctions.  Malone, 833 F.2d at 130.  In light of Plaintiffs’ extreme conduct, 

terminating sanctions are both appropriate and necessary. 

1. The public’s, and the Court’s, interests are served by 

granting termination sanctions. 

The public has a very strong interest in “the just, speedy, and inexpensive 

determination of every action.”  In re Phenylpropanolamine (PPA) Products 

Liability Litigation, 460 F.3d 1217, 1227 (9th Cir. 2006) (quoting Fed. R. Civ. P. 1).  

“The public’s interest in expeditious resolution of litigation always favors 

dismissal.”  Pagtalunan v. Galaza, 291 F.3d 639, 642 (9th Cir. 2002) (citing 

Yourish v. Cal. Amplifier, 191 F.3d 983, 990 (9th Cir. 1999)).  

In fact, where, as here, “the party to be sanctioned violated a court order, the 

first and second factors [public interest in expeditious resolution of litigation and the 

court’s need to manage its docket] weigh in favor of terminating sanctions.”  

Williamson v. Hawaii, No. 14-00001 HG-RLP, 2014 WL 7642094, *2 (D. Haw. 

Dec. 30, 2014) (citing Computer Task Group, Inc. v. Brotby, 364 F.3d 1112, 1115 

(9th Cir. 2004)).  “Disregard of a court order undermines the court’s ability to 

control its docket and rewards the indolent and cavalier.”  McPeek v. Harrah’s 

Imperial Palace Corp., No. 2:13-cv-01371-JAD-PAL, 2015 WL 2448748, *3 (D. 

Nev. May 20, 2015) (citing Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 

610 (9th Cir. 1992)).  Indeed, “[d]istrict courts have an inherent power to control 

their dockets.  In the exercise of that power they may impose sanctions 
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including…default or dismissal.”  Thompson v. Housing Auth. of City of Los 

Angeles, 782 F.2d 829, 831 (9th Cir. 1986).   

And while, generally, public policy favors disposition of cases on the merits, 

this factor “‘lends little support’ to a party whose responsibility is to move a case 

towards disposition on the merits but whose conduct impedes progress in that 

direction.”  In re Phenylpropanolamine (PPA) Products Liability Litigation, 460 

F.3d at 1228 (quoting Allen v. Exxon Corp., 102 F.3d 429, 433 (9th Cir. 1993)).   

2. Defendants are severely prejudiced by the discovery 

violation. 

Defendants are prejudiced when the “opposing party willfully thwarts the 

discovery process.”  Consumer Financial Protection Bureau v. Morgan Drexen, 

Inc., No. SACV 13-1267-JLS (JEMx), 2015 WL 1926223, *14 (C.D. Cal. April 21, 

2015).  Plaintiffs continue to trespass on SMMUSD property and gather and test 

building materials in a manner forbidden by the Court’s June 15 and September 30 

Orders, ultimately seeking to present ill-gotten information as evidence in this 

lawsuit, and “threaten[ing] to interfere with the rightful decision of the case.”  

Malone, 833 F.2d at 131.   

Plaintiffs’ willful and consistent failure to obey the orders of this Court 

causes “substantial interference with the prompt resolution of the case.”  

Construction Laborers Trust Funds for Southern California Administrative Co. v. 

Montalvo, No. CV 10-01193-DMG (SSx), 2011 WL 1195892, *5 (C.D. Cal. March 

3, 2011) (citing Adriana Intl. Corp v. Thoeren, 913 F.2d 1406, 1412 (9th Cir. 

1990)).  Additional time and resources must now be devoted to repairing 

remediation work that had already been completed and approved by EPA.  Further 

investigation and discovery is required simply for Defendants to understand the full 

scope of Plaintiffs’ illicit sampling activities so that EPA-compliant repair work can 

be done.   
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And Defendants suffer the ultimate prejudice by Plaintiffs’ violation of the 

June 15 and September 30 Orders: Plaintiffs’ actions have demonstrated they do not 

intend to abide by the decisions of this Court when those decisions are unfavorable 

to Plaintiffs.  Similarly, they do not intend to abide by the decisions of the EPA.2  

Defendants have already been forced to expend significant resources that would be 

better devoted to SMMUSD’s educational mission than to defend actions that the 

lead agency, EPA, has approved.  They even now devote still more time and money 

responding in good faith to Plaintiffs’ discovery requests, briefing motions, and 

preparing for a May 2016 trial date.  But Defendants can no longer trust that 

Plaintiffs will respect the Court’s resolution of the issues before it.  Plaintiffs’ 

willful violation of the Court’s orders out of convenience to themselves 

“undermines the institutional integrity of the court” and the litigation process itself.  

Baker v. Transunion L.L.C., No. CV-06-2927-PCT-NVW, 2008 WL 544826, *2 (D. 

Ariz. Feb. 26, 2008). 

3. Lesser sanctions will not suffice. 

While the Court must consider “the impact of the sanction and the adequacy 

of less drastic sanctions,” lesser sanctions are not appropriate where their imposition 

would be futile or would reward the disobedient party for its misconduct.  Malone, 

833 F.2d at 131-132 (quoting United States v. Nat’l Med. Enters., Inc., 792 F.2d 

906, 912 (9th Cir. 1986)); Leon v. IDX Systems Corp., 464 F.3d 951, 960 (9th Cir. 

2006); Wm. T. Thompson Co. v. Gen. Nutrition Corp., Inc., 593 F. Supp. 1443, 1456 

                                                 
2 Plaintiffs’ actions appear not merely to have been directed to thwart the discovery process, but 
they also appear to be designed to usurp the jurisdiction of the EPA.  On several occasions, most 
recently in its July 28, 2015 PCBs in Building Materials Guidance, the EPA has stated that 
invasive sampling is not required to comply with TSCA where air and wipe samples are below the 
national health-based thresholds.  Daugherty Decl., Exh. E.  EPA has applied that principle to the 
Malibu Campus in its November 2 letter.  Daugherty Decl., Exh. D.  Plaintiffs clearly disagree 
with this application of law and their actions indicate a clear lack of deference to the agency 
vested by the United States Congress with regulatory and enforcement power pursuant to TSCA.  
While not directly akin to the discovery process, this does indicate the extreme measures that 
Plaintiffs will employ to accomplish their goals. 
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(C.D. Cal. 1984).  Furthermore, “[i]t is appropriate to reject lesser sanctions where 

the court anticipates continued deceptive misconduct.”  Anheuser-Busch, Inc., 69 

F.3d at 352. 

Imposing lesser sanctions here would simply reward Plaintiffs’ bad faith 

actions.  Even if the Court imposed evidentiary sanctions to bar Plaintiffs’ use of the 

improperly-gathered data from these discovery violations, Plaintiffs have showed no 

compunction in the past about gathering and testing building materials in violation 

of this Court’s mandate, and could continue to do so at great expense to SMMUSD 

while Defendants are forced to spend additional resources defending this litigation 

in good faith.   

A sanction prohibiting Plaintiffs from continuing to violate the Court’s orders 

would, in practicality, be difficult to enforce: the President of Plaintiff America 

Unites for Kids is a parent of a child who attends school at the Malibu Campus, and 

Plaintiff PEER counts among its members a handful of teachers who work at the 

Malibu Campus.  It would be nearly impossible to restrict these individuals’ access 

to the Malibu Campus or to monitor their activities at all times they are present on 

the Malibu Campus. 

Even one willful violation of a court’s order may merit terminating sanctions; 

multiple violations certainly justify them.  See Valley Engineers Inc. v. Electric Eng. 

Co., 158 F.3d 1051, 1056 (9th Cir. 1998). “A plaintiff can hardly be surprised by a 

harsh sanction in response to willful violation of a pretrial order.”  Malone, 833 F.2d 

at 133.  In this case, only terminating sanctions are appropriate given the repeated 

nature of Plaintiffs’ discovery violations, and only terminating sanctions would be a 

sufficient penalty for Plaintiffs’ bad faith actions. 
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C. If Terminating Sanctions are not Granted, the Court should 

Impose Monetary Sanctions, Evidentiary Sanctions, and Bar 

Future Illicit Sampling 

This Court may exercise its discretion under Rule 37 to apply a wide variety 

of sanctions in response to violation of its orders, including monetary sanctions, 

prohibiting the disobedient party from introducing certain matters into evidence, and 

treating the failure to obey any order as contempt of court.  See Fed. R. Civ. P. 

37(b)(2)(A).  When sanctions are ordered for failure to comply with an order of the 

court, “the court must order the disobedient party, the attorney advising that party, 

or both to pay the reasonable expenses, including attorney’s fees, caused by the 

failure.”  Fed. R. Civ. P. 37(b)(2)(C). 

In light of Plaintiffs’ repeated violation of the Court’s orders, Defendants ask 

that, in the event this Court chooses not to impose terminating sanctions, the Court 

impose the following sanctions: 

1.   A prohibition on the introduction into evidence in this Court or any 

other court of competent jurisdiction, whether for purposes of a summary judgment 

motion, trial, or any other purpose, of: (a) any physical samples of caulk or other 

building materials obtained from the Malibu Campus after June 15, 2015 and(b) any 

information, data, or other analysis processed or received after June 15, 2015 that is 

derived from physical samples of caulk or other building materials obtained from 

the Malibu Campus; 

2. An order expressly forbidding any sampling or testing of caulk or other 

building materials from the Malibu Campus without first demonstrating to the 

satisfaction of the Court and upon express approval of the Court that air and surface 

wipe samples exceed EPA’s health-based standards, the violation of which will be 

treated as contempt of court; and 

3. Monetary sanctions for damage to EPA-approved remediation work 

and attorneys’ fees incurred responding to the violations of the Court’s order. 

Case 2:15-cv-02124-PA-AJW   Document 68-1   Filed 11/18/15   Page 26 of 206   Page ID
 #:2040



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

 - 20 - 

 

JOINT STIPULATION RE DEF’S 
MOTION FOR SANCTIONS 

Case No. 2:15-CV-02124 

D. Conclusion 

For the reasons stated above, Defendants respectfully request this Court grant 

terminating sanctions.  If this Court declines to grant such sanctions, Defendants 

respectfully request that the Court grant the monetary and evidentiary sanctions 

described above, and treat all current and future violations of the Court’s June 15 

and September 30 orders as contempt of court. 

VI. PLAINTIFFS’ POINTS AND AUTHORITIES IN OPPOSITION TO 

DEFENDANTS’ REQUEST FOR TERMINATING, OR OTHER, 

SANCTIONS 

A. Defendants are Not Entitled To Sanctions Under Rule 37 

 While Defendants bring their motion under Fed. R. Civ. P. 37(b)(2)(A), that 

rule is not applicable here.  By its terms, that provision applies to a failure “to obey 

an order to provide or permit discovery” (emphasis added).   See Societe 

Internationale Pour Participations v. Rogers, 357 U.S. 197, 206 (1958) (“Rule 37 

describes the consequences of a refusal to make discovery”).  Defendants do not 

allege that Plaintiffs have violated any order to provide or permit discovery, nor is 

there any such order.  Instead, their claim is that Plaintiffs have allegedly 

participated in unauthorized discovery by taking tiny samples of building materials 

and having laboratories analyze them for the presence of PCBs. Even assuming that 

Plaintiffs engaged in this conduct and it violated a discovery order, which, as shown 

below, is not the case, it would not be subject to Rule 37 sanctions. 

 The courts have strictly limited Rule 37, and the availability of sanctions 

under that rule, to its plain language addressing orders to “provide or permit 

discovery.”  In Unigard Sec. Ins. Co. v. Lakewood Engineering & Mfg. Corp., 982 

F.2d 363 (9th Cir. 1992), the Ninth Circuit refused to impose Rule 37 sanctions for 

destruction of evidence, stating:  

“This court, however, has foreclosed the application of Rule 37 

sanctions in cases such as this where a party's alleged discovery-related 
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misconduct is not encompassed by the language of the rule. . . .  Rule 

37(b)(2) has never been read to authorize sanctions for more general 

discovery abuse.”   

Id. at 368; accord Telluride Management Solutions v. Telluride Inv. Group, 55 F.3d 

463, 467 (9th Cir. 1995).  See also Meléndez-García v. Sánchez, 629 F.3d 25, 33-34 

(1st Cir. 2010) (denying Rule 37 sanctions because there was no order to provide or 

permit discovery); Coleman v. Ryan, 2014 U.S. Dist. LEXIS 98141, *6-7 (D. Ariz. 

May 21, 2014) (based on the plain language of Rule 37(b), failure to obey a 

scheduling order is not subject to sanctions under that rule); Dolan v. Chase Home 

Fin., LLC, 2015 U.S. Dist. LEXIS 105383, *41 (D. Mass. July 10, 2015) (Rule 37 

sanctions unavailable where party “did not violate a judicial order to produce 

discovery”).   

 In contrast, where sanctions under Rule 37 have been imposed, there were 

clear violations of court orders to produce discovery.  E.g., Computer Task Group, 

Inc. v. Brody, 364 F.3d 1112, 1115 (9th Cir. 2004) (finding failure to comply with 

repeated court orders to produce discovery); Constr. Laborers Trust Funds for S. 

Cal. Admin. Co. v. Montalvo, 2011 U.S. Dist. LEXIS 34259, 2011 WL 1195892 

(C.D. Cal. March 3, 2011) (Rule 37 is applicable to disobedience to court order 

compelling production of documents). 

B. Plaintiffs Did Not Violate a Discovery Order 

 In any event, Plaintiffs did not violate a discovery order of any sort, whether 

covered by Rule 37 or not.  Defendants claim that persons associated with Plaintiff 

America Unites3 have sampled building materials at the Malibu Schools in violation 

                                                 
3 Plaintiff PEER advocates on behalf of the “Concerned Malibu/Cabrillo Teachers,” a group of 30 
teachers and staff at the three school campus comprising approximately 1/3 of the approximately 
90 total teachers and staff at the Malibu Schools.  There is absolutely no evidence, or even an 
assertion, that Plaintiff PEER, or even anyone associated with PEER, played any part in any 
sampling or testing.  The fact that PEER, along with America Unites, submitted the results to the 
District, Daugherty Decl. Ex. F, does not mean that PEER has conducted any allegedly 
“unauthorized” sampling or testing, any more than Congressman’s Lieu’s submission of the 
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of the Court’s June 15, 2015 Order on Defendants’ Motion to Dismiss.  As quoted 

above, that order provided that the Court would “limit[] the testing that Plaintiffs are 

allowed to undertake through the discovery process to the air and surface wipe 

testing that the EPA has determined is sufficient to measure ‘health-based screening 

levels . . . . only allowing the testing of caulk or other more invasive discovery 

should the initial air and surface wipe testing establish its necessity . . .  ”  Dkt. No. 

53, at p. 5 (Joint Stipulation Ex. 1 hereto) (emphasis added).  Defendants also claim 

that Plaintiffs violated the Court’s ruling denying Plaintiffs’ motion for 

reconsideration where the Court reaffirmed its decision to “phas[e] and limit[] 

discovery.”  Dkt. No. 67, at p. 6 (Joint Stipulation Ex. 8 hereto).   

 Defendants’ claim that Plaintiffs have violated these orders is wrong because 

building material samples were not taken or analyzed through the discovery process.   

   As discussed above, Plaintiffs sought discovery under Rule 34 which would 

have allowed their consultants to enter the School over the course of a weekend 

(when the School would not likely be open) to do a comprehensive inspection and 

sampling of building materials in all pre-1980 rooms at the Schools.  The Court did 

not order this discovery.  However, this does not mean that Plaintiffs could not 

engage in any sampling and testing outside of the discovery process.  The case law 

is clear that parties may gather evidence outside of the discovery process and that 

such evidence is admissible in court.  L.A. News Service v. CBS Broad, Inc., 305 

F.3d 924, 933-34 (9th Cir. 2002) (holding that evidence obtained outside of the 

discovery process could be introduced in evidence); Tan v. City & County of San 

Francisco, 2010 U.S. Dist. LEXIS 24668, 2010 WL 726985 (N.D. Cal. Feb. 26, 

2010) (refusing to bar evidence because it was obtained outside of discovery, 

though limiting its use for a separate reason under the Rules of Evidence); Jackson 

v. First Federal Sav., F.A., 709 F. Supp. 887, 889 (E.D. Ark. 1989) (“there is no 

                                                                                                                                                                
results to EPA means that he has conducted “unauthorized” sampling or testing.  Thus, sanctions 
could not possibly lie against Plaintiff PEER. 

Case 2:15-cv-02124-PA-AJW   Document 68-1   Filed 11/18/15   Page 29 of 206   Page ID
 #:2043



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

 - 23 - 

 

JOINT STIPULATION RE DEF’S 
MOTION FOR SANCTIONS 

Case No. 2:15-CV-02124 

rule that the parties to a lawsuit may only gather evidence through the formal 

discovery devices created by the federal rules of civil procedure. . . . Nor is it 

required that one party give notice to other parties that evidence gathering outside 

the discovery process is being undertaken); cf. Seattle Times v. Rhinehart, 467 U.S. 

20, 33 (1984) (protective order prohibiting dissemination of information obtained in 

discovery does not prevent dissemination of “the identical information covered by 

the protective order as long as the information is gained through means independent 

of the court’s processes”). 

 With regard to Rule 34 discovery in particular, a party may enter the other 

party’s premises and gather evidence which is admissible in court outside of Rule 

34 procedures.  In Grabau v. Target Corp., 2008 U.S. Dist. LEXIS 20238, 2008 WL 

616068 (D. Colo. Feb. 29, 2008), the defendants moved to exclude evidence in an 

expert report derived from testing and inspection of Target stores at 23 locations, 

claiming that it was not obtained in compliance with Rule 34(a)(2).  The court 

denied the motion, stating:  

“I do not think that failure to request an inspection as contemplated in 

Fed. R. Civ. P. 34 is a basis for excluding evidence. I note that Rule 34 

is permissive rather than compulsory and that, by its plain language, 

contemplates that the rule applies to evidence or property that is 

possessed by or under the control of the opposing party. Taking into 

account the intention and reason behind the rule, the rule arguably does 

not apply when the opposing party does not control access to the 

property such as when the property is open to the public. Furthermore, 

Rule 34 does not mandate that the possessor or owner of the land be 

present during an inspection by the opposing party.” 

Id. at *7-8.  In MONY Life Ins. Co. v. Hinsdale Mgmt. Corp., 2002 U.S. Dist. 

LEXIS 10771, 2002 WL 1285076 (N.D. Ill. June 5, 2002), the court allowed 

photographic and videotaped evidence from an inspection of Plaintiff’s property 
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without a Rule 34 request because the Defendant “did not need an order under Rule 

34 to gain access to the property . . . ”.  2002 U.S. Dist. LEXIS at *10.  The court 

further stated that “we do not find anything in the language or history of Rule 34 

that would allow MONY to use the rule as a sword, to strip Hinsdale of its 

contractual right to enter upon the premises.”  Id.  See also Houston v. 7-Eleven, 

Inc., 2014 U.S. Dist. LEXIS 155335 (M.D. Fla. Nov. 3, 2014) (denying motion to 

exclude expert reports because they were derived from unauthorized inspections of 

store sites, where Plaintiff argued that Rule 34 is permissive rather than 

compulsory). 

 Here, as Defendants acknowledge, the parents and teachers who are 

associated with Plaintiffs America Unites and PEER have a right to be on the 

Malibu Campus, and “[i]t would be nearly impossible to restrict these individuals’ 

access to the Malibu Campus or to monitor their activities at all times they are 

present on the Malibu Campus.”  Joint Stipulation at Sec. V.B.3.  Thus, just as with 

the parties in the cases cited above, these individuals do not need Rule 34 to enter 

the School, and may obtain admissible evidence through inspections and sampling 

outside of Rule 34.  In contrast, Plaintiffs served a Rule 34 Request, so that their 

consultants (who are not parents or teachers at the School) could perform a 

comprehensive sampling and inspection over the course of the weekend (when the 

School is likely to be closed). 

 While Defendants make the inflammatory accusation that Plaintiffs obtained 

these samples “through acts of trespass and vandalism,” Joint Stipulation at Sec. I, 

Defendants have provided absolutely no support for their allegations of these 

criminal acts.  Moreover, their admission, quoted above, that access to the campus 

by parents and teachers cannot be restricted, contradicts any claim of trespassing.  

The claim of vandalism is also belied by Defendants’ admission that far from 

considering prior independent sampling acts of vandalism, they were used by the 

District to locate and verify areas of illegal caulk and remediate those areas.  
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(Daugherty Decl. pp. 5-6, ¶10.)  Clearly, previous independent sampling reported by 

Plaintiffs to the District and EPA performed a public service by leading the District 

to verify and remediate illegal and dangerous PCBs.  Presumably it will do so again 

with these new samples. 

 Until now, when Defendants have come to see these accusations as a possible 

means to have this lawsuit dismissed, no one has claimed that the previous three sets 

of independent sampling were trespassing or vandalism, or, for that matter, that they 

caused any damage to the School; indeed, as noted above, results from the 2014 

independent sampling were submitted to the Los Angeles District Attorney.  

Instead, both the District and EPA treated the results as information that needed to 

be acted on in order to comply with TSCA.   

  The fact that the sampling and testing provided to the District by Plaintiffs 

was conducted outside of Rule 34, and outside of discovery in this case, is further 

confirmed by the use to which these test results have been put.  It is Defendants, not 

Plaintiffs, who have submitted these results to the Court.  Plaintiffs have used these 

results to inform the District of additional violations of TSCA so they would take 

action to remediate them.  (See Daugherty Decl. Ex. F.)  EPA’s latest November 2, 

2015 letter to the District, Daugherty Decl. Ex. D, reconfirms EPA’s requirement 

that any “newly discovered” building material with PCBs at or above 50 ppm must 

be removed, and the adjacent substrate either encapsulated or decontaminated.  (Id., 

2nd page.)  

   As discussed above, Plaintiffs also contacted Congressman Ted Lieu, who 

represents Malibu, concerning these TSCA violations and he submitted the test 

results to EPA.  Thus, these test results were obtained for purposes outside of this 

lawsuit.  While Plaintiffs reserve the right to seek to introduce these test results into 

evidence in this case (assuming Defendants have not already done so), it may not be 

necessary if the District and EPA meet their commitments to implement TSCA 
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independently of this citizen suit.4 

C. Sanctions are Not Warranted Under the Court’s Inherent Power 

1. None of the Factors Favoring Dismissal are Present Here 

 While Defendants are correct that a court may impose sanctions for discovery 

misconduct under its inherent power even when Rule 37 does not apply, the 

situation here does not come anywhere close to meeting the requirements for the 

exercise of that power.  Even assuming that the building material sampling here 

constituted some sort of misconduct, which, as explained above, it did not, 

terminating sanctions may only be imposed for conduct involving “willfulness, 

fault, or bad faith.” Anheuser-Busch v. Natural Beverage Distribs., 69 F.3d 337, 348 

(9th Cir 1995).  Moreover, “[d]ue process concerns further require that there exist a 

relationship between the sanctioned party's misconduct and the matters in 

controversy such that the transgression "threatens to interfere with the rightful 

decision of the case.” Id. (citations omitted). 

 These conditions are not met here because there was no willfulness, fault or 

bad faith, but only, as explained above, Malibu community members conducting 

testing to determine the safety of their school and to inform the District and EPA of 

the results so that compliance with TSCA and protection of public health can be 

assured.  Moreover, there is no way that this testing could “interfere with the 

rightful decision of the case,” which is a citizen suit to enforce TSCA, since all 

parties agree that PCBs above 50 ppm violate TSCA and must be removed.  See e.g. 

June 15, 2015 Order, at p. 2, Dkt. No. 53, Joint Stipulation Ex. 1 (“Defendants 

appear to acknowledge that the TSCA requires the removal of PCB containing 

building materials when testing indicates that those materials contain PCBs in 

                                                 
4 It is ironic that Defendants claim that Plaintiffs’ actions “appear to be designed to usurp the 
jurisdiction of the EPA,” Joint Statement Sec. V.B.3, n. 2, when Plaintiffs have submitted all 
previous independent test results to EPA as the agency with the authority to enforce TSCA, and 
Congressman Lieu has done so with the most recent results.  EPA has always agreed that under 
TSCA, test results over 50 ppm PCBs require remediation. 

Case 2:15-cv-02124-PA-AJW   Document 68-1   Filed 11/18/15   Page 33 of 206   Page ID
 #:2047



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

 - 27 - 

 

JOINT STIPULATION RE DEF’S 
MOTION FOR SANCTIONS 

Case No. 2:15-CV-02124 

excess of 50 ppm”).  Additional information concerning the existence of building 

materials with PCB concentrations in excess of 50 ppm can only promote the 

“rightful decision of the case.”   

 In contrast, cases in which courts have found this requirement for a 

terminating sanction to be met involve deceptive practices which obstruct finding 

the truth in the case.  E.g. Conn. Gen. Life Ins. Co. v. New Images of Beverly Hills, 

482 F.3d 1091, 1095 (9th Cir. 2007) (perjured declarations and fabricated 

pleadings); Anheuser-Busch, 69 F.3d at 354 (concealment of evidence forcing the 

other party to rely on “incomplete and spotty evidence”).  Where there has merely 

been discovery misconduct which “did not deceive the court about the issues in 

controversy or threaten to interfere with the correct decision of this case,” dismissal 

under the court’s inherent power is not warranted.  Fjelstad v. American Honda 

Motor Co., 762 F.2d 1334, 1338 (9th Cir. 1985). 

 In addition, none of the other factors which must be considered with regard to 

terminating sanctions favor that result here.  The court is directed to consider: 

(1) the public's interest in expeditious resolution of litigation; (2) the 

court's need to manage its dockets; (3) the risk of prejudice to the party 

seeking sanctions; (4) the public policy favoring disposition of cases on 

their merits; and (5) the availability of less drastic sanctions.  

Anheuser-Busch, 69 F.3d at 348. 

 Here, there is no concern about the expeditious resolution of the litigation, 

since the independent sampling has in no way impeded or delayed the conduct of 

the litigation, except to the extent that Defendants have interposed this motion for 

sanctions.  Likewise, the independent testing does not implicate the court’s need to 

manage its docket since it had no effect on docket management.  Compare 

Computer Task Group, Inc. v. Brotby, 364 F.3d 1112, 1116  (9th Cir. 2004) 

(sanctioned party’s conduct “clogged the Court’s docket, protracted this litigation 

by years, and made it impossible for [plaintiff] to proceed to any imaginably fair 
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trial”); Valley Eng’rs v. Electric Eng’g Co., 158 F.3d 1058 (9th Cir. 1998) 

(plaintiff’s violation of discovery orders resulted in several continuances of the trial 

and “three years wasted in nothing but a struggle to obtain discovery of what should 

have been promptly produced”); Malone v. U.S. Postal Serv., 833 F.2d 128, 131(9th 

Cir. 1987) (“Malone’s dilatory conduct greatly impeded resolution of the case and 

prevented the district court from adhering to its trial schedule”). 

 The third factor, the risk of prejudice to the party seeking sanctions, involves 

“prejudice . . . [that] impair[s] the defendant's ability to go to trial or threaten[s] to 

interfere with the rightful decision of the case.”  Anheuser-Busch, 69 F.3d at 353-54 

(citations omitted); accord, Malone, 833 F.2d at 131.  However, here Defendants’ 

claim of prejudice, apart from a conclusory claim that the alleged violation of a 

discovery order prejudiced them, is based on matters that have nothing to do with 

prejudice in this case.  Instead, Defendants claim prejudice from the alleged need to 

repair the alleged damage done to the School by the independent sampling.  Joint 

Stipulation at Sec. V.B.2.  Apart from the fact that this is not a cognizable prejudice 

for purposes of sanctions, Defendants’ claims of damage to the School are wholly 

unsupported.  (See, e.g., Daugherty Decl. p. 5 ¶ 21 (stating that compromise to the 

integrity of encapsulated areas was “likely” due to independent sampling, but 

providing no evidence that it was actually caused by the independent sampling);5 id. 

at ¶ 22 (referencing damage to stucco by windows but not tying it to independent 

sampling); id. at ¶ 23 (estimating repair costs at $90,000 to $120,000 without any 

evidence supporting the estimates or supporting the claim that the damage was 

caused by the independent sampling).).   

 In reality, there is no reason to believe that taking tiny samples of caulk could 

cause significant damage to the School, and no such claims were made with regard 

                                                 
5 Mr. Daugherty does not explain how sampling the caulk could even theoretically have damaged 
the surrounding materials (remediation waste) which were encapsulated. 
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to the previous three sets of independent sampling.  In fact, in response to Plaintiffs’ 

Notice of Intent to Sue, Defendants claimed with regard to the earlier independent 

sampling that they could not even locate where most of the samples were taken in 

order to verify the results, either because, in some locations, there was no evident 

damage to the caulk, or in others, because there were so many existing holes in the 

caulk that they could not tell which were the sample locations.  (See, e.g., March 16, 

2015 letter from Defendants’ counsel to Plaintiffs’ counsel, Avrith Decl. Ex. E, at p. 

4.).6 

 The fourth factor, favoring disposition of cases on the merits, can only favor 

Plaintiffs.  The policy favoring adjudication on the merits is even stronger here, 

where there is a strong public interest in the subject matter of the litigation, the 

presence of banned toxic chemicals at public schools.  Cf., Halaco Eng’g v. Costle, 

843 F.3d 376, 378 (9th Cir. 1988) (court refuses to impose severe sanction for 

providing an excised report in a case involving alleged violations of the Clean 

Water Act, because of the “nature of the public interest in the subject matter of the 

lawsuit”).  In addition, dismissal would be even more inappropriate here, because 

the Court has already ruled that Plaintiffs are likely to succeed on the merits of their 

claims concerning the presence of PCBs above 50 ppm.  (Dkt. No. 47, at p. 4, 

                                                 
6 Defendants also claim prejudice from having to respond to Plaintiffs’ discovery requests.  
Defendants’ claims about the conduct of written discovery in this case are irrelevant to this 
motion, for which they must show prejudice from the alleged violation of the Court’s Orders by 
caulk sampling to the rightful resolution of the litigation.  Defendants’ statements are also highly 
misleading, in another apparent attempt to prejudice the Court.  Defendants claim that “Plaintiffs 
have not yet responded to a single discovery request,” Joint Stipulation, Sec. I, yet neglect to 
mention that Plaintiffs’ discovery responses were not yet due at that time.  Plaintiff America 
Unites has now timely responded to Defendant’s first set of discovery responses, and the 
remaining discovery responses from America Unites and PEER are not yet due.  (Avrith Decl. ¶8.)  
Defendants also claim that they have expended $400,000 in responding to Plaintiffs’ discovery 
requests, which they now claim were “irrelevant and unnecessary” and intended to “harass 
Defendants.”  (Elliott Decl. p. 4, ¶7.)  However, Defendants supposedly learned that Plaintiffs’ 
discovery was “irrelevant and unnecessary” based on a filing Plaintiffs made on August 24, 2015, 
id., but then proceeded to allegedly expend $400,000 responding to discovery during the months 
of September to November 2015, id. p. 3, ¶5, without objecting or seeking a protective order on 
that basis.  (Avrith Decl. ¶9)  In addition, it appears that much of this $400,000 expenditure was 
wasteful in other respects.  For example, the first 35,000 plus pages produced to Plaintiffs were 
also available on the District’s website, to which Plaintiffs could have been referred.  (Id.)  
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Avrith Decl. Ex. F.) 

  The fifth factor is the consideration of lesser sanctions.  The court must 

consider the feasibility of less drastic sanctions and explain why alternative 

sanctions would be inadequate; if possible, implement alternative methods of 

sanctioning or curing the malfeasance before ordering dismissal; and if possible, 

warn the party of the possibility of dismissal before actually ordering dismissal.  

Malone, 833 F.2d at 132.  Dismissal is generally ordered only after repeated 

attempts to obtain compliance by lesser means.  E.g. Computer Task Group, 364 

F.3d at 1116 (five orders to comply with discovery requests and two monetary 

sanctions).  Here, Defendants have requested alternative lesser sanctions, 

presumably because they are feasible. They have only noted that one of their 

suggested lesser sanctions – an order forbidding further building materials testing -- 

would be difficult to enforce because parents and teachers associated with Plaintiffs 

have access to the School.  This is not a sufficient reason to move straight to 

dismissal, assuming any sanctionable misconduct is found. 

 In sum, none of the factors to be considered in connection with terminating 

sanctions favor dismissal here. 

2. Lesser Sanctions Are Not Appropriate Here 

 Lesser sanctions are not appropriate here for the primary reason that no 

sanctions are appropriate because Plaintiffs did not violate a court order or 

otherwise engage in litigation misconduct.  In addition, the particular sanctions 

sought by Defendants are not properly available in this situation. 

 First, Defendants ask for a prohibition on the introduction of evidence in this 

court, or any other court of competent jurisdiction of any of the samples taken after 

June 15, 2015, or the data derived therefrom.  As noted above, courts do not have 

the power to prevent the dissemination of information obtained outside of the 

discovery process.  Seattle Times, 467 U.S. at 33 (protective orders may not prevent 

dissemination of information obtained “independent of the court’s processes”). 
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 Thus, the court definitely could not prohibit the introduction of this material 

in other cases.  In addition, as explained above, Plaintiffs obtained this information 

outside of the discovery process and may introduce it as evidence in this case.  See 

Sec. VI.B.1, above.  Finally, such a sanction would contravene the public interest, 

since it would suppress information about legal violations which threaten public 

health. 

 Second, Defendants seek as a sanction an order forbidding sampling or 

testing of building materials from the Malibu Campus without approval of the Court 

based on air and surface wipe sample results; the violation of which will be treated 

as contempt of court.  Such a sanction would be inappropriate because this Court 

does not have the power to control what Plaintiffs do outside of the litigation, much 

less to control persons who are not Plaintiffs in the lawsuit.  All this court can do, is 

what it already has done, which is to decline to order that such sampling and testing 

be done as part of the court’s discovery processes. 

 Finally, Defendants ask for monetary sanctions for the alleged damage to 

“EPA-approved remediation work” as well as attorneys’ fees incurred in connection 

with the motion for sanctions.  It is not this Court’s place to award monetary 

sanctions for alleged damage to the School unrelated to any claimed damages to 

Defendants in this litigation. The purpose of the Court’s “inherent power” which 

would be the source of this sanction is to “protect[] the due and orderly 

administration of justice and … maintain[] the authority and dignity of the court. . . 

."  Roadway Express v. Piper, 447 U.S. 752, 764 (1980) (citation omitted).  Its 

purpose is not to right alleged wrongs unrelated to the conduct of the proceedings 

before the court. 

  If Defendants want to seek such damages they should bring a civil action 

against the purported perpetrators of alleged damage to the School, in which they 

would have to prove that those parties were actually responsible for the damage and 

provide evidence regarding the extent of damage and its monetary value.  Such a 
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civil tort claim has no place in this citizen enforcement litigation. The need to 

conduct of a mini-trial to assess responsibility and the monetary value of the alleged 

damage points up the absurdity of this sanctions request. 

 As for awarding the expenses of bringing this motion, no such award should 

be made because the motion has no merit, as shown above. 

D. Conclusion 

 For the reasons set out above, Defendants’ motion such be denied and in full 

and no relief awarded. 

 

      Respectfully submitted, 

Dated: November 18, 2015 PILLSBURY WINTHROP SHAW 
PITTMAN LLP 

 
      By:     /s/ Mark E. Elliott     
       Mark E. Elliott 

Attorneys for Defendants Sandra Lyon, 
Jan Maez, Laurie Lieberman, Dr. Jose 
Escarce, Craig Foster, Maria Leon-
Vazquez, Richard Tahvildaran-
Jesswein,  Oscar De La Torre, and 
Ralph Mechur 
 

Dated: November 18, 2015  NAGLER & ASSOCIATES 
 
      By:     /s/ Charles Avrith     
       Charles Avrith 

Attorneys for Plaintiffs America Unites 
for Kids and Public Employees for 
Environmental Responsibility 
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Dated: November 18, 2015  PAULA DINERSTEIN 
 
      By:     /s/ Paula Dinerstein    
       Paula Dinerstein 

Attorneys for Plaintiff Public 
Employees for Environmental 
Responsibility 
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

AMERICA UNITES FOR KIDS, et al.,

Plaintiff,

v.

SANDRA LYON, et al.,

Defendant.

Case No. CV15-2124 PA (AJWx)
SCHEDULING ORDER [FED. R. CIV. P.
16(b)]

1. Establishing a Discovery Cut-off
Date of 3/7/2016

2. Setting Motion Cut-off date of
3/14/2016

3. Setting Final Pretrial Conference for
4/15/2016, at 1:30 p.m.

4. Setting Court Trial Date of
5/17/2016, at 9:00 a.m.

1. Discovery Cut-Off.  This is the last date to complete discovery, including expert

discovery, and the resolution of any discovery motions before the magistrate judge.  If

expert witnesses are to be called at trial, the parties shall designate experts to be called at

trial and provide reports required by Fed. R. Civ. P. 26(a)(2)(B), not later than eight weeks

prior to the discovery cutoff date.  Rebuttal expert witnesses shall be designated and reports

provided as required by Fed. R. Civ. P. 26(a)(2)(B), not later than five weeks prior to the

discovery cutoff date.  Failure to timely comply with this deadline may result in the expert

being excluded at trial as a witness.  The Court requires compliance with Local Rule 37-1
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and 37-2 in the preparation and filing of discovery motions.  Discovery motions may not be

heard on an ex parte basis.  

2. Joinder of Parties and Amendment of Pleadings.  The deadline for joining parties

and amending pleadings is listed in the "Schedule of Trial and Pretrial Dates" issued by the

Court.  Any motions to join other parties or for leave to amend the pleadings shall be filed

and served at least twenty-eight (28) days prior to the hearing deadline as required by Local

Rule 6-1 so that they can be heard and decided prior to the deadline.  This deadline does not

apply if the deadline for joining parties or amending pleadings has already been calendared

or occurred by virtue of an order issued by this Court or another court.

In addition to the requirements of Local Rule 15-1, all motions to amend the

pleadings shall (1) state the effect of the amendment; (2) be serially numbered to

differentiate the amendment from previous amendments and (3) state the page, line

number(s), and wording of any proposed change or addition of material.

For the Court’s ease of reference, the moving party shall submit to chambers a

redlined version of the amended pleading.

3. Motion Filing Cut-Off.  The Court hears motions on Mondays at 1:30 p.m.  The

motion filing cut-off date is the last day motions may be heard (not filed).  The Court will

not decide late motions.  Issues left undetermined by the passage of the motion cut-off date

should be listed as issues for trial in the Final Pretrial Conference Order.  As an exception to

the above, motions in limine dealing with evidentiary matters may be heard at or before trial;

however, summary judgment motions disguised as motions in limine will not be heard. 

Parties need not wait until the discovery cut-off to bring motions for summary judgment or

partial summary judgment.  However, in the usual case, the Court expects that more than the

minimum notice will be provided to counsel opposing motions for summary judgment.  In

the usual case, the parties should confer and agree on the date for setting such motions.  

Ex parte applications are entertained solely for extraordinary relief.  See Mission

Power Eng. Co. v. Continental Casualty Co., 883 F.Supp. 488 (C.D. Cal. 1995).  Strict
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adherence to proper ex parte procedures is required for any ex parte application filed with

the Court.  

4. Stipulations to Extend Time.  Stipulations to extend the time to file any required

document or to continue any pretrial or trial date must set forth:

(a) the existing due date or hearing date;

(b) the current pretrial conference date and trial date;

(c) the specific reasons supporting good cause for granting the extension or

continuance.  For example, a statement that a continuance “will promote settlement” or that

the parties decided to suspend discovery while engaging is settlement discussions is

insufficient.  

(d) whether there have been any prior requests for extensions or continuances, and

whether these were granted or denied by the Court.

5. Summary Judgment Motions.  The Separate Statement of Undisputed Facts is to be

prepared in a two column format.  The left hand column should set forth the allegedly

undisputed fact.  The right hand column should set forth the evidence that supports the

factual statement. The fact statements should be set forth in sequentially numbered

paragraphs.  Each paragraph should contain a narrowly focused statement of fact.  Each

numbered paragraph should address a single subject in as concise a manner as possible.  

The opposing party’s statement of genuine issues must be in two columns and 

track the movant’s separate statement exactly as prepared.  The document must be in two

columns; the left hand column must restate the allegedly undisputed fact, and the right hand

column must indicate either undisputed, or disputed.  The opposing party may dispute all or

only a portion of the statement, but if disputing only a portion, must clearly indicate what

part is being disputed.  Where the opposing party is disputing the fact in whole or part, the

opposing party must, in the right hand column, label and restate the moving party’s evidence

in support of the fact, followed by the opposing party’s evidence controverting the fact. 

Where the opposing party is disputing the fact on the basis of an evidentiary objection, the

-3-
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party must cite to the evidence alleged to be objectionable and state the ground of the

objection and nothing more.  No argument should be set forth in this document.

The opposing party may submit additional material facts that bear on or relate to

the issues raised by the movant, which shall follow the format described above for the

moving party’s separate statement.  These additional facts shall follow the movant’s facts,

shall continue in sequentially numbered paragraphs (i.e., if movant’s last statement of fact

was set forth in paragraph 30, then the first new fact will be set forth in paragraph 31), and

shall set forth in the right hand column the evidence that supports that statement.  

The moving party, in its reply, shall respond to the additional facts in the same

manner and format that the opposition party is required to adhere to in responding to the

statement of undisputed facts, as described above.

(a) Supporting Evidence.  No party should submit any evidence other than the

specific items of evidence or testimony necessary to support or controvert a proposed

statement of undisputed fact.  Thus, for example, the entire transcript of a deposition, entire

sets of interrogatory responses, and documents that do not specifically support or controvert

material in the separate statements, should not be submitted in support or opposition to a

motion for summary judgment. Any such material will not be considered.

Evidence submitted in support or opposition to a motion should be submitted 

either by way of stipulation or as exhibits to declarations sufficient to authenticate the 

proffered evidence, and should not be attached to the Memorandum of Points and

Authorities.  The Court will accept counsel’s authentication of deposition transcript, of 

written discovery responses, and of the receipt of documents in discovery if the fact that 

the document was in the opponent’s possession is of independent significance. 

Documentary evidence as to which there is no stipulation regarding foundation must be 

accompanied by the testimony, either by declaration or properly authenticated deposition

transcript, of a witness who can establish its authenticity.  

If evidence in support of or in opposition to a motion exceeds twenty pages, the

evidence must be in a separate bound volume and include a Table of Contents.  
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(b) Objections to Evidence.  If a party disputes a fact based in whole or in part on

an evidentiary objection, the ground of the objection, as indicated above, should be stated in

the separate statement but not argued in that document.  Evidentiary objections are to be

addressed in a separate memorandum to be filed with the opposition or reply brief of the

party.  This memorandum should be organized to track the paragraph numbers of the

separate statement in sequence.  It should identify the specific item of evidence to which

objection is made, the ground of the objection, and a very brief argument with citation to

authority as to why the objection is well taken.  The following is an example of the format

contemplated by the Court:

Separate Statement Paragraph 1: Objection to the supporting

deposition transcript of Jane Smith at 60:1-10 on the grounds

that the statement constitutes inadmissible hearsay and no

exception is applicable. To the extent it is offered to prove her

state of mind, it is irrelevant since her state of mind is not in

issue.

Fed. R. Evid. 801, 802.

Do not submit blanket or boilerplate objections to the opponent’s statements of

undisputed fact: these will be disregarded and overruled.

(c) The Memorandum of Points and Authorities.  The movant’s memorandum of

points and authorities should be in the usual form required under Local Rule 7 and should

contain a narrative statement of facts as to those aspects of the case that are before the Court.

All facts should be supported with citations to the paragraph number in the Separate

Statement that supports the factual assertion and not to the underlying evidence.

Unless the case involves some unusual twist on Rule 56, the motion need only

contain a brief statement of the Rule 56 standard; the Court is familiar with the Rule and

with its interpretation under Celotex and its progeny. If at all possible, the argument should

be organized to focus on the pertinent elements of the cause(s) of action or defense(s) in
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issue, with the purpose of showing the existence or non-existence of a genuine issue of

material fact for trial on that element of the claim or defense.

Likewise, the opposition memorandum of points and authorities should be in the

usual form required by Local Rule 7, and where the opposition memorandum sets forth

facts, the memorandum should cite to paragraphs in the separate statement if they are not in

dispute, to the evidence that contravenes the fact where the fact is in dispute, or, if the fact is

contravened by an additional fact in the statement of genuine issues, the citation should be to

such fact by paragraph number.

(d) Timing.  In virtually every case, the Court expects that the moving party will

provide more than the minimum twenty-eight (28) day notice for such motions.  The moving

party shall submit a copy of the Statement of Uncontroverted Facts and Conclusions of Law

to the Court’s ECF e-mail address, in WordPerfect format (X6 or earlier versions) or

Microsoft Word (Word 2010 or earlier versions).

6. Motions in Limine.  Before filing any motion in limine, counsel for the parties

shall confer pursuant to Local Rule 7-3 in a good faith effort to eliminate the necessity for

hearing the motion in limine or to eliminate as many of the disputes as possible.  It shall be

the responsibility of counsel for the moving party to arrange for this conference.  The

conference shall take place in person within seven days of service upon opposing counsel of

a letter requesting such conference.  Unless counsel agree otherwise, the conference shall

take place at the office of the moving party.  If both counsel are not located in the same

county in the Central District, the conference may take place by telephone.  The moving

party’s letter shall identify the testimony, exhibits, or other specific matters alleged to be

inadmissible and/or prejudicial, shall state briefly with respect to each such matter the

moving party’s position (and provide any legal authority which the moving party believes is

dispositive), and specify the terms of the order to be sought.

(a)  If counsel are unable to resolve their differences, they shall prepare a Joint

Motion in Limine.  The Joint Motion in Limine shall consist of one document signed by all

counsel.  The Joint Motion in Limine shall contain a clear identification of the testimony,
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exhibits, or other specific matters alleged to be inadmissible and/or prejudicial and a

statement of the specific prejudice that will be suffered by the moving party if the motion is

not granted.  The identification of the matters in dispute shall be followed by each party’s

contentions and each party’s memorandum of points and authorities.  The title page of the

Joint Motion in Limine must state the hearing date for the motions in limine and the trial

date.

(b)  Unless otherwise ordered by the Court, motions in limine will be heard on the

date indicated in the Schedule of Trial and Pretrial Dates issued by the Court.  Unless the

Court in its discretion otherwise allows, no motions in limine shall be filed or heard on an ex

parte basis absent a showing of irreparable injury or prejudice not attributable to the lack of

diligence of the moving party. The moving party shall serve its portion of the Joint Motion

in Limine on the responding party fourteen (14) days prior to the date for filing of motions

in limine indicated in the Schedule of Trial and Pretrial Dates.  The responding party shall

then serve the opposition portion of the Joint Motion in Limine on the moving party both on

paper and in an electronic format seven (7) days prior to the date for the filing of motions in

limine.  The moving party shall incorporate the responding party’s portion into the Joint

Motion in Limine, add its arguments in reply, and file and serve the Joint Motion in Limine. 

Neither party’s portions of a Joint Motion in Limine shall exceed eight (8) pages.

(c)  Joint Motions in Limine made for the purpose of precluding the mention or

display of inadmissible and/or prejudicial matter in the presence of the jury shall be

accompanied by a declaration from the moving party that includes the following:  (1) a clear

identification of the specific matter alleged to be inadmissible and/or prejudicial; (2) a

representation to the Court that the subject of the motion in limine has been discussed with

opposing counsel, and that opposing counsel has either indicated that such matter will be

mentioned or displayed in the presence of the jury before it is admitted in evidence or that

counsel has refused to stipulate that such matter will not be mentioned or displayed in the

presence of the jury unless and until it is admitted in evidence; and (3) a statement of the

-7-

Case 2:15-cv-02124-PA-AJW   Document 61   Filed 08/13/15   Page 7 of 18   Page ID #:1871

Exhibit 9 / Page 188

Case 2:15-cv-02124-PA-AJW   Document 68-1   Filed 11/18/15   Page 195 of 206   Page ID
 #:2209



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

specific prejudice that will be suffered by the moving party if the motion in limine is not

granted.  

(d)  Unless ordered by the Court, no supplemental or separate memorandum of

points and authorities shall be filed by either party in connection with any motion in limine. 

(e)  The Court will not consider any motion in limine in the absence of a joint

motion or a declaration from counsel for the moving party establishing that opposing

counsel: (1) failed to confer in a timely manner; (2) failed to provide the opposing party’s

portion of the joint motion in a timely manner; or (3) refused to sign and return the joint

motion after the opposing party’s portion was added.  

(f)  The failure of any counsel to comply with or cooperate in the foregoing

procedures will result in the imposition of sanctions, including a resolution of the issue

against the party refusing to cooperate. 

7. Pretrial Conference and Trial Setting.  Compliance with the requirements of Local

Rule 16 is mandatory.  Counsel shall submit carefully prepared Memoranda of Contentions

of Fact and Law (which may also serve as the trial briefs) and Proposed Pre-Trial

Conference Order (“PTCO”) in accordance with the provisions of Local Rules 16-2.8

through 16-6. The Proposed Pre-Trial Conference Order shall conform to the example set

forth in Appendix A to the Local Rules, modified as necessary to comply with this order.  

The Memoranda of Contentions of Fact and Law, Exhibit Lists, and Witness Lists

shall be served and filed no later than fourteen (14) days before the Pre-Trial Conference. 

The Proposed Pre-Trial Conference Order shall be filed fourteen (14) days before the Pre-

Trial Conference.  

The Proposed Pre-Trial Conference Order must contain a Table of Contents.  Place

in all capital letters and in bold the separately numbered headings for each category in the

PTCO.  Under paragraph 1, list each claim, counterclaim, or defense that has been dismissed

or abandoned.  In multiple party cases where not all claims or counterclaims will be

prosecuted against all remaining parties on the other side, please specify to which party each

claim or counterclaim directed.  The factual issues in dispute should track the elements of a
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claim or defense upon which the jury would be required to make findings.  Counsel should

state issues in ultimate fact form, not as evidentiary fact issues (i.e., “was the defendant

negligent,” “was defendant’s negligence the proximate cause of plaintiff’s injury;” not “was

the plaintiff standing on the corner of 5th and Spring at 10:00 a.m. on May 3”).  Issues of

law should state legal issues upon which the Court will be required to rule after the Pre-Trial

Conference, including during the trial, and should not list ultimate fact issues to be

submitted to the trier of fact.  

In drafting the PTCO, the Court expects that counsel will attempt to agree on and

set forth as many non-contested facts as possible.  The Court will normally read the

uncontested facts to the jury at the start of the trial.  Carefully drafted and comprehensively

stated stipulation of facts will reduce the length of trial and increase jury understanding of

the case.

If expert witnesses are to be called at trial, each party must list and identify its

respective expert witnesses, both retained and non-retained.  Failure of a party to list and

identify an expert witness in the Proposed Pre-Trial Conference Order shall preclude a party

from calling that expert witness at trial.  

This case has been placed on calendar for a Final Pretrial Conference (“PTC”)

pursuant to F. R. Civ. P. 16 and Local Rule 16-1, unless the PTC was expressly waived at

the Scheduling Conference by the Court.  Unless excused for good cause, each party

appearing in this action shall be represented at the PTC and all pretrial meetings of counsel,

by lead trial counsel.  The failure to attend the PTC or to submit the required pretrial

documents may result in the dismissal of the action, striking the answer and entering a

default, and/or the imposition of sanctions.

A continuance of the Final Pretrial Conference at counsel’s request or stipulation is

highly unlikely.  Counsel should plan to do the necessary pretrial work on a schedule which

will insure its completion with time to spare before the Final Pretrial Conference. 

Specifically, failure to complete discovery work, including expert discovery, is not a ground

for a continuance. 

-9-

Case 2:15-cv-02124-PA-AJW   Document 61   Filed 08/13/15   Page 9 of 18   Page ID #:1873

Exhibit 9 / Page 190

Case 2:15-cv-02124-PA-AJW   Document 68-1   Filed 11/18/15   Page 197 of 206   Page ID
 #:2211



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Compliance with the requirements of Local Rules 16-1 to 16-13 is required by the

Court.  Carefully prepared Memoranda of Contentions of Fact (which may also serve as the

trial brief) and a proposed Final Pretrial Conference Order shall be submitted in accordance

with the provisions of Local Rule 16-6 and the form of the proposed Final Pretrial

Conference Order shall be in conformity with the format set forth in Appendix A to the

Local Rules.  

At the PTC, counsel should be prepared to discuss means of streamlining the trial,

including, but not limited to: bifurcation, presentation of non-critical testimony by

deposition excerpts, stipulations as to the content of testimony, presentation of testimony on

direct examination by declaration subject to cross-examination, and qualification of experts

by admitted resumes.  In rare cases where the PTC is waived by the Court, counsel must

follow Local Rule 16-10.  

8. Summary of Witness Testimony and Time Estimates.  Counsel shall prepare a list

of their witnesses, including a brief summary (two to three paragraphs) of each witness’

expected testimony and an estimate of the length of time needed for direct examination; and

whether the witness will testify by deposition or in person.  Counsel shall exchange these

lists with opposing counsel. Counsel shall jointly file a single list of witness testimony

summaries, including estimates for direct examination of their own witnesses and

estimates for cross-examination of opposing witnesses.  These statements shall be filed at

the time counsel file the Proposed Pre-Trial Conference Order, i.e., fourteen (14) days

before the Pre-Trial Conference.  A copy of the Joint Trial Witness Form is attached to this

Order.

If a party desires to offer deposition testimony into evidence at trial, he shall

designate only those relevant portions of same which he wishes to read at trial and advise

opposing counsel of same.  Opposing counsel shall then designate those relevant portions of

such deposition which he wishes to offer in evidence.  All objections to any such testimony

shall be made in writing and filed at the same time counsel file the Proposed Pre-Trial

Conference Order so the Court may consider whether ruling on such objections will either
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facilitate the conduct of the trial or result in the disposition of certain evidentiary matters

that may assist continuing settlement negotiations.

9. Jury Instructions and Verdict Forms.  Fourteen (14) days prior to counsel’s Rule

16 pre-trial meeting, counsel shall exchange proposed jury instructions (general and special)

and special verdict forms (if applicable).  Seven (7) days prior to the Rule 16-2 meeting,

counsel shall exchange any objections to the instructions and special verdict forms.  Prior to,

or at the time of the Rule 16 meeting, counsel shall meet and confer with the goal of

reaching agreement on one set of joint jury instructions and one special verdict form.  

The parties should make every attempt to agree upon the jury instructions before

submitting them to the Court.  The Court expects counsel to agree on the substantial

majority of jury instructions, particularly when pattern instructions provide a statement of

applicable law.  When the Manual of Model Civil Jury Instructions for the Ninth Circuit

provides a version of an applicable requested instruction, the parties should submit the most

recent version of the Model instruction.  Where language appears in brackets in the model

instruction, counsel shall select the appropriate text and eliminate the inapplicable bracketed

text.  Where California law applies, counsel should use the current edition of the Judicial

Council of California Civil Jury Instructions (“CACI”).  If neither of the above sources is

applicable, counsel are directed to use the instructions from O’Malley, Grenig & Lee

(formerly Devitt, et al.), Federal Jury Practice and Instructions (latest edition).  Each

requested jury instruction shall cover only one subject or principle of law and shall be

numbered and set forth in full on a separate page, citing the authority or source of the

requested instruction (except for the “clean” jury copy discussed below).

When the parties disagree on an instruction, the party opposing the instruction

must attach a short statement (one to two paragraphs) supporting the objection, and the party 

submitting the instruction must attach a short statement supporting the instruction.  Each

statement should be on a separate page and should follow directly after the disputed

instruction.
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The parties ultimately must submit one document or, if the parties disagree over

any proposed jury instructions, two documents.  If the parties submit two documents, those

documents shall consist of: (1) a set of Joint Proposed Jury Instructions and (2) a set of

Disputed Jury Instructions, along with reasons supporting and opposing each disputed

instruction in the format set forth in the previous paragraph.

The parties must file proposed jury instructions fourteen (14) days before the Pre-

Trial Conference.  If the court is closed that day, counsel shall file the proposed instructions

the preceding Friday.  No later than 5:00 p.m. on the date such instructions are due, the

parties must submit conformed courtesy copies to the Court’s courtesy box located outside

the entrance to chambers on the Spring Street level of the U.S. Courthouse.  Counsel shall

also submit a copy of the proposed jury instructions to the Court’s ECF e-mail address in

WordPerfect format (X6 or earlier versions) or Microsoft Word (Word 2010 or earlier

versions) in accordance with this paragraph and the previous paragraph. 

The Court will send a copy of the instructions into the jury room for the jury’s use

during deliberations.  Accordingly, in addition to the file copies described above, the e-mail

containing the jury instructions shall contain a “clean set” of Joint Proposed and/or Disputed

Jury Instructions, containing only the text of each instruction set forth in full on each page,

with the caption “Court’s Instruction No. __” (eliminating titles, supporting authority,

indication of party proposing, etc.).

An index page shall accompany all jury instructions submitted to the Court.  The

index page shall indicate the following:

(a) The number of the instruction;

(b) A brief title of the instruction;

(c) The source of the instruction and any relevant case citations; and

(d) The page number of the instruction.
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EXAMPLE:

Number Title Source Page

1 Trademark-Defined 9th Cir. 15.3.2 7

(15 U.S.C. § 1127)

Along with the jury instructions, counsel shall submit any necessary special verdict

form fourteen (14) days before the Pre-Trial Conference and e-mail any such proposed

special verdict form in WordPerfect format (X6 or earlier versions) or Microsoft Word

(Word 2010 or earlier versions) to the Court’s ECF e-mail address.

10. Voir Dire Questions.  Counsel may, but need not, submit brief proposed voir dire

questions for the jury at the Pre-Trial Conference.  The Court will conduct its own voir dire

after consulting any proposed voir dire submitted by counsel.

11. Joint Statement of the Case.  Counsel shall submit a joint statement of the case at

the Pretrial Conference.  The joint statement of the case will be read to the prospective panel

of jurors prior to the commencement of voir dire.  The statement should not exceed one

page.  The statement shall be filed with the Court at the Pre-Trial Conference.

12. Exhibits.  The parties shall file their witness lists and exhibits lists in accordance

with Local Rule 16.  Counsel are to assemble their exhibits by placing them in three-ring

binders labeled on the spine portion of the binder showing both the volume number and the

exhibit numbers.  Each exhibit shall be separated by a tabbed divider on the right side. 

Counsel shall provide original exhibits for the Courtroom Deputy Clerk and a duplicate set

for the judge.  The original exhibits shall be tagged with the appropriate exhibit tags in the

upper or lower right corner of the first page of each exhibit.  Each binder shall contain a

Table of Contents.  Counsel must comply with Local Rule 26-4 when numbering the

exhibits.  The Clerk’s Office, Room G-8, 312 North Spring Street, Los Angeles, California

can supply counsel with appropriate exhibit tags.  

13. Pre-Trial Exhibit Stipulation.  The parties shall prepare a Pre-Trial Exhibit

Stipulation which shall contain each party’s numbered list of trial exhibits, with objections,

if any, to each exhibit including the basis of the objection and the offering party’s response. 
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All exhibits to which there is no objection shall be deemed admitted.  All parties shall

stipulate to the authenticity of exhibits whenever possible, and the Pre-Trial Exhibit

Stipulation shall identify any exhibits whose authenticity has not been stipulated to and the

specific reasons for the party’s failure to stipulate.

The Stipulation shall be substantially in the following form:

Pre-Trial Exhibit Stipulation

Plaintiff’s Exhibits

Number Description Objection Response to Objection

Defendant’s Exhibits

Number Description Objection Response to Objection

The Pre-Trial Exhibit Stipulation shall be filed at the same time as counsel files the

Proposed Pre-Trial Conference Order.  Failure to comply with this paragraph shall constitute

a waiver of all objections.

The Court requires the following to be submitted to the Courtroom Deputy Clerk

on the first day of trial:

(1) The original exhibits with the Court’s exhibit tags. Plaintiff shall use

yellow tags; defendant shall use blue tags. Each tag shall be stapled to

the front of the exhibit on the upper right corner and include the case

number, case name, and exhibit number.

(2) One bench book with a copy of each exhibit for the Court’s use, tabbed

as described above; a copy of the witness lists).

(3) Three (3) copies of exhibit lists.  The exhibit list should also be

submitted to the Court’s ECF e-mail address in both a PDF version and

a WordPerfect(X6 or earlier versions) or Microsoft Word (Word 2010

or earlier versions) version.
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(4) Three (3) copies of witness lists in the order in which the witnesses will

be called to testify.

All counsel are to meet no later than fourteen (14) days before trial to discuss and

agree to the extent possible on issues including foundation and admissibility. 

14. Findings of Fact and Conclusions of Law.  For a non-jury trial, counsel for each

party shall file and serve proposed findings of fact and conclusions of law fourteen days

before trial.  The parties should also e-mail these proposed findings of fact and conclusions

of law in WordPerfect format (X6 or earlier versions) or Microsoft Word (Word 2010 or

earlier versions) to the Court’s ECF e-mail address.  Counsel for each party shall then:  

(1) Underline or highlight in red the portions which it disputes;

(2) Underline or highlight in blue the portions which it admits; and

(3) Underline or highlight in yellow the portions which it does not dispute,

but deems irrelevant. 

Counsel may agree with a part of a finding or conclusion, disagree with a part of it

and/or consider a part of it irrelevant.

The parties should then file and serve their respective objections to the other

party’s proposed findings of fact and conclusions of law.  Courtesy copies of the marked

copies shall be delivered to the courtesy box next to the entrance to chambers on the Spring

Street level of the U.S. Courthouse, 312 North Spring Street, by 12:00 noon of the business

day following filing.

15. Settlement.  Local Rule 16-15.2 provides that the Settlement Conference shall be

conducted not later than 45 days before the Pretrial Conference.  The Court believes that in

most cases completion of all discovery and dispositive motions will help the parties assess

their positions before they embark on the costly pre-trial process.  However, in many cases,

the parties find it more difficult to settle after they have incurred the cost of all discovery

and motion practice.  Accordingly, the Court strongly encourages counsel and the parties to

pursue settlement earlier.
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Notwithstanding the provisions of Local Rule 16-15.5, unless the parties have

received prior approval by the Court, lead trial counsel and each party shall appear at the

settlement proceeding in person or, in the case of a corporation or other non-governmental

entity, by a corporate representative with final authority to settle the case and who is

knowledgeable about the facts of the case.  Representatives of insurers with decision-making

authority are also required to attend the settlement proceedings in person unless their

presence is expressly excused by the Court.  The Court’s requirement that lead trial counsel,

parties, corporate representatives, and insurer representatives must appear at the settlement

proceedings in person unless they have been expressly excused by the Court applies to

individuals located both within and outside the Central District of California.

The Court has a keen interest in helping the parties achieve settlement.  If the

parties believe that it would be more likely that a settlement would be reached if they

conduct settlement conference at an earlier time than that specified by the Court, they should

conduct it at that time.  In any event, the parties must together file a single Joint Status

Report re Settlement at the time they file the Proposed Pretrial Order.

The Court will not conduct settlement conferences in non-jury cases which the

Court will try.  In jury cases, the Court will conduct a settlement conference at the parties’

request if three conditions exist:

1. The parties are satisfied that the fact issues in the case will be tried to a jury;

2. All significant pre-trial rulings which Court must make have been made; and

3. The parties desire the Court to conduct the conference, understanding that if

settlement fails, the Court will preside over the trial of the case.

16. Sanctions.  The failure to attend the pretrial conference or to submit in conformity

with this order, the jury instructions, pre-trial exhibit stipulation, joint statement of the case,

voir dire questions, summary of witness testimony and times estimates, proposed Pretrial

-16-

Case 2:15-cv-02124-PA-AJW   Document 61   Filed 08/13/15   Page 16 of 18   Page ID #:1880

Exhibit 9 / Page 197

Case 2:15-cv-02124-PA-AJW   Document 68-1   Filed 11/18/15   Page 204 of 206   Page ID
 #:2218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Revised:  10/29/2013

Conference Order or the memorandum of contentions of fact and law may result in the

dismissal of the action, striking the answer and entering default and/or the imposition of

sanctions.

IT IS SO ORDERED.

Dated:  August             13, 2015

___________________________________
Percy Anderson

UNITED STATES DISTRICT JUDGE
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JOINT TRIAL WITNESS ESTIMATE FORM

CASE: ______________________________________ TRIAL DATE: ________________________________

WITNESS NAME PARTY CALLING

WITNESS AND ESTIMATE

X-
EXAMINER

’S

ESTIMATE

DESCRIPTION OF TESTIMONY COMMENTS

1

2

3

4

5

6

7

8

9

1

TOTAL ESTIMATES THIS

PAGE:
Instructions:
(1) List witnesses (last name first); (2) For description, be extremely brief, e.g., “eyewitness to accident.”  Or “expert on standard of care.” 
(3) Use estimates within fractions of an hour, rounded off to closest quarter of an hour.  E.g., if you estimate 20 minutes, make it .25.  An
estimate of one and one-half hours would be 1.5.  An estimate of three-quarters of an hour would be .75; (4) Note special factors in
“Comments” column.  E.g., “Needs interpreter.”  (5) Entries may be in handwriting if very neat and legible.
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