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"‘*-Plannmg for the

2013 Annual Meeting
and Reporting Seas6n

As companies prepare for the 2013 annual meeting and reporting season, we have com-
piled an overview of the corporate governance and disclosure matters that companies
should consider as they draft this season’s disclosure materials. Some of these matters are
requirements of new Dodd-Frank Act rules and others are based on lessons gleaned from
the 2012 annual meeting and reporting season. The items discussed below will not apply
equally to all companies. Whether a particular item applies and how a company should
address it will depend on, among other things, the company’s business, shareholder base
and executive compensation plans and programs.

[ Incorporate lessons from 2012 say-on-pay results. In the 2012 proxy season,
approximately:'

e 69 percent of say-on-pay proposals passed with more than 90 percent support;
e 21 percent passed with between 70.1 and 90 percent support;

e 7 percent passed with between 50 and 70 percent support; and

e 3 percent (61 companies) obtained less than 50 percent support.

While the overall proportions generally are similar to last year's results, it should be noted
that in 2011 only 37 say-on-pay proposals obtained less than 50 percent support.

Based on the insights gleaned from the 2012 proxy season, we have a number of recom-
mendations for companies to consider as they make compensation decisions and plan for
the related disclosure. It is important to note, however, that while some of our recommen-
dations are based on the views of Institutional Shareholder Services (ISS), Glass Lewis and
other advisory firms, their views are not the only relevant factors (or perhaps not even one
of the most relevant factors) in making these decisions. In some cases, the interests of the
company and its shareholders may best be served by making a decision that is contrary to
the views of the advisory services. This is a complex and nuanced area with a tremendous
amount of media scrutiny, and we urge companies to consult with internal and external
advisers as early in the process as possible in order to make the most appropriate and
strategically intelligent decisions with respect to their executive compensation programs.

As a first step, companies should analyze the reports issued by ISS, Glass Lewis and other
advisory firms in 2012 with respect to the company’s 2011 executive compensation in order
to better understand the concerns of those firms and to consider addressing these con-
cerns. Companies should also consider any feedback they received from their sharehold-
ers. If a company makes changes based on the concerns raised, it will be viewed favorably
by shareholders and ISS and other advisory firms. Any such changes should be described
in some detail in the 2013 proxy materials and explicitly linked to the concerns that were
raised. Even if changes are not made in response to any concerns raised, we recommend
that companies consider including a description of the concerns, as well as a declaration
that the concerns were reviewed and considered, in the 2013 proxy materials.

L Percentages follow the (For/(For + Against + Abstain)) formulation and have been rounded to the nearest percentage.
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We also believe that companies should consider conducting shareholder outreach to
discuss any perceived or noted concerns regarding compensation plans or decisions. 1SS
made clear that it expects any company whose say-on-pay proposal failed (or passed
without extremely strong support) to conduct shareholder outreach efforts and to describe
these efforts thoroughly in the next proxy statement. Companies in this situation should
engage their largest shareholders to solicit reactions to the company’s existing executive
compensation program, as well as views regarding any concerns raised by ISS and others.
Such outreach could include making presentations via teleconference, providing written
materials regarding the company’s current program and the proposed changes or holding
in-person meetings. Of course, companies should be mindful of SEC rules and regulations,
such as Regulation FD and the proxy filing requirements, that may apply to these outreach
efforts.

Companies also should consider whether their proxy materials should be revised to better
“tell the story” of the company’s executive compensation programs in a coherent and
compelling manner. Companies should consider using charts, graphs and other reader-
friendly tools to achieve maximum clarity of the company’s message. One example of a
recent change that a number of companies have made is to include a summary section in
the proxy statement. These summaries are generally included in the beginning of the proxy
statement and highlight key points about the disclosures, such as the date, time and loca-
tion of the meeting, the agenda for the meeting, the nominees to the board (including
summary biographical information for each nominee), business highlights and key compen-
sation elements, features and decisions. As there are a number of individuals, including
representatives from legal, human resources, finance, stock administration and other
departments, as well as external legal counsel, compensation consultants and accounting
firms, that may be necessary to involve in the preparation of proxy materials, it is important
to begin the proxy drafting process as early as possible.

In the face of ISS “against” recommendations during the 2012 proxy season, many compa-
nies issued supplemental filings as a rebuttal. In 2013, companies should take advantage of
the knowledge gleaned from these supplemental filings in order to both preemptively
address known ISS concerns with respect to 2012 proxy disclosures and to make effective
decisions with respect to 2013 compensation. Some ideas to consider are as follows:

Realizable Pay: Many supplemental filings focused on the perception by companies that
ISS had materially overstated CEO pay by focusing on the grant date value of awards. For
example, including the full grant date value of a stock option ignores the fact that the option
has no actual value unless the company'’s stock price increases following the date of grant
(which would generate gains for stockholders as well). At an extreme, stock options that
expire "out of the money” (that is, if the stock price does not increase from the date of
grant) would, in fact, expire with no realized value. Companies have noted that ISS’s
historical methodology allocates to one year (the year of grant) a lump sum amount based
on the option’s grant value for accounting purposes. This is an amount that potentially is
both vastly overstated as well as allocated in a lump sum to a single year prior to the year (if
any) that any value is, or can be, realized.

To illustrate these arguments, companies often have presented charts showing realizable
pay based on various assumptions. ISS made a brief, general statement in its 2013 policy
update that for “large cap” companies it will add consideration of realizable pay to its
research reports. At this point, the only details provided by ISS are that realizable pay for a
particular performance period will consist of the value of cash and equity-based awards
“made” during the performance period being measured according to the following: (i) for
actual earned awards, the actual equity award value using the stock price at the end of the
period (or cash value, presumably); and (ii) for ongoing awards, the target value, calculated
using the stock price at the end of the performance measurement period. In addition, stock
options and stock appreciation rights will be subject to revaluation using the remaining term
and updated assumptions. Companies should consider whether and to what extent addi-
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tional disclosure regarding realizable pay will assist in explaining company pay practices,
while continuing to monitor how realizable pay is being evaluated as ISS begins issuing
reports under its new policies.

Peer Groups: One of the most controversial issues during the past proxy season was the
degree to which the peer groups chosen by ISS were different from the peer groups chosen
by companies. Company-chosen peer groups tend to be selected based on nuanced
analysis that takes into account companies with which the company competes for market
share and executive talent. ISS, on the other hand, selected peer groups based on an
industry classification code, and in some cases the ISS-selected peer group shared only one
or two companies in common with the company-chosen peer group. In its 2013 policy
updates, ISS indicated that going forward, and in order to address concerns about the
composition of its selected peer groups, it will take into account a company's self-selected
peer group when identifying companies to include in the ISS-selected peer group, primarily
focusing on whether there are additional Global Industry Classification Standard (GICS)
codes that may be relevant.

ISS has stated that its new methodology will prioritize peers that maintain the company
near the median of the peer group, are in the company'’s peer group and also have chosen
the company as a peer. In addition, while ISS has indicated that it will continue to use the
GICS system to choose peers, its updated selection process will focus initially on the
eight-digit GICS sub-code level in order to more precisely target the industry of potential
peer group members. As a result, the average company will have more than 80 percent of
its peers selected from its eight-digit GICS group or the eight-digit GICS groups of its
self-selected peers. No peers will be chosen based on the more general two-digit GICS
code. By contrast, under the methodology used by ISS in 2012, only 40 percent of peers
were chosen based on an eight-digit GICS code and 12 percent were chosen based on a
two-digit code. ISS has also indicated that it will slightly relax its requirements relating to
size of companies considered, particularly when constructing peer groups for very large and
very small companies, and will use assets instead of revenue for certain financial compa-
nies. ISS notes that while under the 2012 methodology 82 percent of peer groups resulted
in the subject company falling within 20 percent of the peer group median size by revenue,
that number rises to 90 percent under the 2013 methodology.

It is hoped that ISS's changes in peer-group selection methodology will address previous
concerns about disparity with company-selected peers. Companies should still consider
providing detailed information regarding their peer-selection process, in order to provide
meaningful context for shareholders to make decisions regarding say-on-pay proposals.

Bonus Disclosure: A number of negative ISS comments in 2012 addressed disclosure of
incentive compensation. |ISS indicated that it views vague descriptions of the manner in
which annual and long-term bonuses are calculated as problematic, and we recommend
that companies take a fresh look at whether the narrative description of such plans is
detailed sufficiently. In addition, if the same performance measurement (e.g., earnings per
share or EBITDA) has been used for more than one plan, we recommend that the company
provide its reasoning for that decision, since the use of the same measure across plans was
commented on negatively by ISS in a number of its reports.

A company may wish to consider diversifying the measures used in its incentive plans so as
not to give the impression that individuals are being compensated twice for the same
performance. In addition, companies should consider whether their incentive plans have
multiple performance measures but permit payout if only a subset of those measures are
met. ISS was critical of such arrangements during this past proxy season, particularly when
the subset of measures that could trigger payout were qualitative rather than quantitative in
nature. Finally, it should be noted that ISS has not hesitated to analyze the actual payment
thresholds and measurements in plans and deem them insufficiently challenging. Compa-
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nies should take care to use analytical rigor in setting goals and provide a description of the
process via which any payment thresholds were set.

Equity Awards: ISS, despite many complaints by companies in their supplemental filings,
does not consider stock options to be performance-based pay, and a large grant of stock
options can skew dramatically the ISS determination of CEO pay in the year of grant.
Furthermore, equity-based awards with time-based (rather than performance-based)
vesting schedules are viewed extremely negatively by ISS, particularly when they comprise
all or substantially all of the awards made under a company’s equity award program. Com-
panies should keep this fact (among other relevant factors) in mind in considering the terms
of future grants.

Total Shareholder Return: |SS considers total shareholder return (TSR) to be the most
important measure of a company's performance in determining whether there is a “pay for
performance disconnect.” A number of companies argued strongly against using a single
measure in this manner. |f a company believes that measures other than TSR are more
relevant to its shareholders — such as quality of assets held (in the case of financial institu-
tions), safety (in the case of industrial companies), or low volatility and consistent dividends
(in the case of utilities) it should discuss this point in the CD&A to provide shareholders with
that context.

Pay Disparity: ISS indicated to a number of companies that it views a significant disparity
between the pay of the CEO and the other executive officers to be problematic because it
suggests inadequate succession planning and may impact executive morale. \We recom-
mend that companies with significant pay disparity provide disclosure regarding the reasons
for the disparity and a general description of any succession planning processes in order to
show that the company has considered the issue.

Retention Bonuses: Based on ISS reactions during the 2012 proxy season, we recom-
mend that companies providing retention bonuses, stay bonuses or similar awards, provide
a detailed explanation of how it was determined that such an award was appropriate, the
conditions under which it was to be paid and any other relevant information.

CEO Transitions and Tenure: For companies that have gone through a CEO transition, we
recommend that detailed disclosure be provided as to the rationale for any payments made
to the exiting CEO and any special payments or grants made to the new CEO in connection
with the transition, together with any relevant factors considered in making any of their
payments and grants. Conversely, companies with a long-tenured CEO who is highly
compensated should consider highlighting the CEQ'’s years of experience.

Excise Tax Gross-Ups: ISS reserves its most negative comments for “golden parachute”
excise tax gross-ups in new or renewed agreements and arrangements. The inclusion of
such a provision can be sufficient on its own to draw a negative vote recommendation. In
at least one case, the rescinding of the provision was sufficient to trigger a change in the
ISS voting recommendation to “for.” While most companies are well aware of the issue in
the context of new arrangements, they should be careful to monitor the renewal or exten-
sion of existing arrangements, without the elimination of any existing provision for an excise
tax gross-up.

Corporate Performance: A decline in corporate performance in and of itself is not suffi-
cient to trigger a negative recommendation if pay is decreased, for example by exercising
discretion to decrease or eliminate a bonus payout or changing the compensation bench-
marking percentage to something lower than 50 percent. ISS provided a “for” recommen-
dation in some cases of poor company performance when accompanied by lower compen-
sation. In some circumstances, ISS provided an “against” recommendation where
performance was excellent but pay was too high even given that performance. Accordingly,
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when making decisions for 2013, companies should consider, as always, the relationship
between compensation and the company's historical and predicted performance to avoid
the perception of a disconnect.

(J Ensure compliance with new proxy disclosure rules concerning use of compensa-
tion consultants and related conflicts of interest. The SEC adopted a new disclosure
requirement in June 20122 that is applicable to any proxy or information statement for an
annual meeting of shareholders (or a special meeting in lieu of the annual meeting) at which
directors will be elected occurring on or after January 1, 2013. This new disclosure require-
ment is generally triggered when a compensation consultant is identified in a company's
disclosures because it plays a role in determining or recommending the amount or form of
executive and director compensation and that role “has raised any conflict of interest.” In
those situations, companies will be required to disclose the nature of the conflict and how
the conflict is being addressed in the proxy or information statement.

The new disclosure rule does not define “conflicts of interest” and does not specifically
dictate the information that a company would be required to provide as to the nature of the
conflict or how the conflict is being addressed. The new rule does, however, include an
instruction requiring that the following six factors, at a minimum, be considered when
determining whether a conflict of interest exists:

¢ the provision of other services to the company by the person that employs the compen-
sation consultant, legal counsel or other adviser;

e the amount of fees received from the company by the person that employs the compen-
sation consultant, legal counsel or other adviser, as a percentage of the total revenue of
the person that employs the compensation consultant, legal counsel or other adviser;

¢ the policies and procedures of the person that employs the compensation consultant,
legal counsel or other adviser that are designed to prevent conflicts of interest;

® any business or personal relationship of the compensation consultant, legal counsel or
other adviser with a member of the compensation committee;

¢ any stock of the company owned by the compensation consultant, legal counsel or other
adviser; and

e any business or personal relationship of the compensation consultant, legal counsel, other
adviser or the person employing the adviser with an executive officer of the company.

These six factors were adopted by the SEC as part of the rules that require the national
securities exchanges to amend their listing standards to address the role of compensation
committees and their advisors (as more fully described below). As a result, any additional
factors the exchanges include in the listing standards are among some of the other factors
that compensation committees may want to consider when determining whether a conflict
of interest exists for purposes of new Regulation S-K Item 407(e)(3)(iv).

Compensation committees should consider whether their existing relationships with any
compensation consultants may require disclosure under the new rule and, if so, whether a
conflict of interest exists and how any conflict of interest is being addressed. Companies
will then need to determine the disclosures required under the new rules. Although not
required, companies may want to disclose that they reviewed these relationships and did
not identify any conflicts.

2 ltem 407(e)(3)(iv) of Regulation S-K.
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[ Comply with IRC Section 162(m). Internal Revenue Code Section 162(m) generally
limits a public company’s deduction for compensation paid to its chief executive officer and
its next three most highly compensated officers (excluding the CFO) to $1 million each per
year. However, performance-based compensation (PBC), which is compensation paid
pursuant to a plan or other arrangement and is only payable upon the attainment of objec-
tive performance targets set in advance by a committee of two or more outside directors
based on shareholder approved performance goals, is not subject to the $1 million cap.
Stock options and stock appreciation rights will constitute PBC without satisfying the
otherwise applicable rules under Section 162(m) if (i) they are granted by outside directors
(as that term is defined in the rule and explained more fully below) under a shareholder-
approved plan that contains a limit on the number of awards that an individual can receive in
any specified period and (ii) the grants have an exercise price that is not less than the fair
market value of the stock subject to the award on the grant date.

Shareholder Reapproval of Section 162(m) Plans Approved in 2008 or Earlier. Impor-
tantly, the Section 162(m) regulations require that shareholders reapprove their performance
goals every five years with respect to which PBC is paid. This means that companies that
obtained shareholder approval of such goals in 2008 or earlier must resubmit their goals for
shareholder approval in 2013. This five-year reapproval requirement does not apply to stock
options and stock appreciation rights. However, many public companies grant performance-
based equity awards, such as restricted stock or restricted stock units, under the same
equity incentive plan adopted in 2008 or earlier and used for stock option and stock appre-
ciation right grants. Unless a company’s equity incentive plan’s performance goals are
reapproved in 2013, future performance-based grants of restricted stock or restricted stock
units under the plan will not qualify as PBC under Section 162(m). Likewise, performance
goals applicable to cash bonus awards intended to qualify as PBC under Section 162(m)
(which awards may be authorized under omnibus incentive plans or paid under separate
plans) must also be reapproved every five years.

Consider Adopting Section 162(m) Compliant Plans. Companies intending to compen-
sate executives with cash bonuses or equity-based compensation other than options and
stock appreciation rights should consider adopting plans designed to comply with the
requirements of Section 162(m) and submitting them to shareholders for approval in 2013. If
a company is submitting other option equity incentive plan amendments to shareholders for
approval in 2013, it should consider adding provisions sufficient to qualify other cash bonus-
es and equity compensation payable under the plans as PBC under Section 162(m).

Review Outside Director Status. Compensation only qualifies as PBC if it is awarded and
administered by outside directors, generally defined as board members who are not em-
ployees or current or former officers and who do not receive remuneration other than
director compensation from the company (directly or as paid to entities of which such
directors are employees or owners), unless it qualifies as “ de minimis remuneration” under
narrow and complex rules. Public companies should make certain at least annually that the
directors administering their PBC plans continue to qualify as outside directors.

Review Status of Grandfathered Plans. Under certain circumstances, compensation
plans that are effective before a company becomes publicly held are subject to special
transition rules that defer compliance with Section 162(m) for between one and three years
after the company becomes publicly held, depending on whether the company becomes
public through an initial public offering, spin-off or otherwise. Adoption of material amend-
ments to such grandfathered plans can shorten the transition period. Companies that went
public in 2012 or earlier should check to see whether compliance is now required for 2013
and thereafter.
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(1 Consider potential impact from proposed revised listing standards related to
compensation committees and advisors. On September 25, 2012, the New York Stock
Exchange (NYSE) and the Nasdaq Stock Market (Nasdaq) proposed revised listing standards
that largely tracked the SEC's rules requiring the exchanges to revise their standards as
mandated by new Exchange Act Section 10C(c)(2).° The revised listing standards need to
be approved by the SEC before they go into effect, which has not occurred as of the date of
this alert and is not expected in time for the revised standards to apply to annual meetings
held in the first half of 2013.

When adopted, the new listing standards are expected to require that the compensation
committees of companies that need to comply with the standards:

® may, in their sole discretion, retain or obtain the advice of a compensation consultant,
independent legal counsel or other adviser;

¢ shall be directly responsible for the appointment, compensation and oversight of the
work of any compensation consultant, independent legal counsel or other adviser
retained by the compensation committee; and

* may select a compensation consultant, legal counsel or other adviser to the compensa-
tion committee only after taking into consideration the same six factors that the compa-
nies should consider when determining whether a conflict of interest exists under
Regulation S-K Item 407(e)(3)(iv) (as described above), as well as any other factor(s)
identified by the exchange in its revised listing standards.

Companies also are expected to be required to provide for appropriate funding, as deter-
mined by the compensation committee, for payment of reasonable compensation to a
compensation consultant, independent legal counsel or other adviser retained by the
compensation committee.

We believe that companies that are required to comply with the exchange listing standards
and their compensation committees should consider the proposed revised listing standards to
identify any changes that may be necessary to their practices and procedures if the standards
are adopted as proposed. For instance, if a compensation committee intends to hire a
compensation consultant for a long-term engagement, it would be prudent to consider the
factors the exchanges proposed regarding potential conflicts of interest. We believe that
companies should refrain from making any changes to a compensation committee’s charter
that address the proposed changes until after the final revised standards are available.

(1 Plan for impact of conflict minerals and resource extraction payments disclosure
rules. In August 2012, the SEC adopted the final rules to implement two of the more controver-
sial provisions of the Dodd-Frank Act — the conflict minerals and resource extraction payments
disclosure provisions. Although reporting under these rules by public companies will not begin
until 2014, we believe it is important to start planning for compliance with these rules now.

We recommend planning for compliance with these disclosure provisions now even though
both rules are the subject of legal challenges. Those challenges are proceeding in the U.S.
Court of Appeals for the D.C. Circuit and should be monitored for any impact on the imple-
mentation dates for the new rules. But hoping for a reprieve from reporting under the new
rules could result in a missed opportunity to use the transition time the SEC provided when
it adopted the rules to be ready for compliance if the rules are not overturned.

3 Additional information about the proposed revised listing standards is available here or on our website at: http://www.skadden.
com/insights/nyse-and-nasdag-propose-new-compensation-committee-rules.
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Conflict Minerals Disclosure Rules. These new rules will require public companies that
manufacture or contract to manufacture a product in which certain minerals (referred to as
“conflict minerals”), including gold, tin, tungsten and wolframite, are necessary to function-
ality or production of the product to conduct diligence regarding the use and source of those
minerals and to report certain information on a new Form SD filed with the SEC. The first
Form SD is due by May 31, 2014 and will include information regarding calendar year 2013
— regardless of whether the company reports its fiscal results on a calendar-year basis.*

A number of key implementation issues have been raised as companies consider whether
they will need to report information pursuant to the conflict minerals disclosure rules.

Those issues include identifying a company's products and determining whether a company
contracts to manufacture a product. Companies also are struggling to determine whether
any packaging they use with a product should be considered to be a part of the product.
The answers to these questions will impact the level of reporting required under the new
rules. Although the SEC provided some guidance in the release it issued when it adopted
the conflict minerals disclosure rules, the answers to these and other questions will require
companies to conduct a detailed facts-and-circumstances analysis.

The timing on beginning the process for determining whether a company will need to file a
Form SD pursuant to the conflict minerals disclosure rules is impacted by two important
considerations. First, as noted above, the inaugural reporting year under the new rules is
January 1 to December 31, 2013. Companies will need to have procedures in place to begin
capturing the information necessary to determine whether compliance with the rules will be
required. Second, the SEC provided certain transition relief in the rules that may benefit
certain companies. The transition relief allows companies to not have to consider conflict
minerals in its analysis under the rules if those minerals are “outside the supply chain” by
January 31, 2013. This relief could be helpful for companies that either may have difficulty in
determining the source of minerals or that would like to change supply methods to avoid
reporting under the new rules.

Resource Extraction Issuer Disclosure Rules. These rules apply to public companies that
engage in the commercial development of oil, natural gas or minerals and require disclosure of
payments made to foreign governments and to the U.S. federal government for the purpose of
commercial development of oil, natural gas or minerals.® These disclosures are required to be
made on new Form SD and must be filed no later than 150 days after the end of a company's
fiscal year, beginning with fiscal years ending after September 30, 2013. As a result, the first
Form SD for calendar year resource extraction companies will be due by May 30, 2014.

Similar to the conflict minerals disclosure rules, there are a number of important implemen-
tation questions that companies must consider in connection with planning for reporting
under the resource extraction issuer disclosure rules. For instance, the rules require that
the disclosures regarding payments made must cover those made by the company, any
subsidiary of the company and any entity under the control of the company. Determining
whether a company controls another entity requires a detailed facts-and-circumstances
analysis. This issue is particularly sensitive when the entity is not one in which the com-
pany owns 50 percent or more of the outstanding ownership interests. There also are
questions about the details of the required information regarding the payments made and
whether certain actions by a company should be deemed commercial development activi-
ties. We believe that beginning the process of preparing for the potential need to comply
with the new rules soon will be beneficial to companies.

4 Additional information regarding the conflict minerals rules is available here or on our website at http://www.skadden.com/insights/
sec-adopts-conflict-minerals-rules.

5 Additional information regarding the resource extraction issuer disclosure rules is available here or on our website at http://www.
skadden.com/insights/sec-adopts-rules-requiring-disclosure-payments-resource-extraction-issuers.
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1 Prepare for shareholder proposals. Submitting proposals for inclusion on the annual
meeting agenda and in the company’s proxy materials remains a focus of certain sharehold-
ers and groups. In the 2012 proxy season, the most common shareholder proposal topics
included perennial favorites such as separating the chairman and chief executive officer
positions, majority voting, board declassification, repealing supermajority voting require-
ments and providing shareholders a right to call special meetings or to act by written
consent. Political spending also was a common topic for proposals in 2012 (see the addi-
tional information on this topic below). The most closely watched topic of the season,
however, was the process for nominating and disclosing shareholder candidates (or “proxy
access”).

The 2012 proxy season was the first during which shareholders were permitted to require
companies to include shareholder proposals related to proxy access in company proxy
statements because of a change to the Exchange Act Rule 14a-8. There were approximate-
ly 24 proxy access proposals submitted to companies in 2012. Companies used a number
of procedural and substantive bases under Rule 14a-8 to exclude, with concurrence of the
staff of the SEC’s Division of Corporation Finance, many of these proposals. As a result,
only 12 of the submitted proposals were voted on by shareholders and only two of those
proposals were approved by a majority shareholder vote. It is unclear whether we will see
an increase in the submission of proxy access proposals in 2013, but companies should be
prepared to consider and respond to the proposals.

Shareholder proposals requesting board declassification were also high on the agenda of
corporate governance activists in 2012. The Harvard Law School Shareholder Rights Project
(SRP) reports that it submitted precatory board declassification proposals during the 2012
proxy season to 89 of the companies in the S&P 500 Index. More than half of the compa-
nies receiving such proposals entered into agreements with SRP committing the companies
to bring management declassification proposals to a shareholder vote. SRP also reports
that 30 of the companies entering into such agreements have already declassified their
boards. As there is no indication that SRP is planning to reduce its efforts to declassify
boards of public companies, we expect to see more of these proposals during the 2013
proxy season.

The staff of the Division of Corporation Finance released its latest Staff Legal Bulletin
concerning the shareholder proposal process governed by Rule 14a-8. SLB 14G clarifies
SEC staff positions on three topics arising from last proxy season: (i) who can provide proof
of beneficial ownership verifying that a person is eligible to submit a proposal, (ii) what
companies must include in their deficiency notices concerning proponents’ proof of owner-
ship, and (iii) what limitations apply to website references in proposals and supporting
statements. This is essential guidance for companies to consider when determining
whether they are able to exclude shareholder proposals under Rule 14a-8.5

(1 Determine impact of SEC staff disclosure initiatives. The staff of the Division of
Corporation Finance recently has been focused on a number of key initiatives when review-
ing periodic reports. These initiatives should be considered when preparing disclosures in
the company’s financial statements and annual reports on Forms 10-K, 20-F or 40-F. The
disclosure initiatives include:

Cybersecurity Disclosures. In October 2011, the staff of the Division of Corporation
Finance issued guidance related to cybersecurity disclosures.” The guidance was intended
to assist companies in assessing what disclosures should be provided with respect to

6 Additional information about the SLB 14G is available here or on our website at: http://www.skadden.com/insights/new-sec-
staff-legal-bulletin-no-14g-shareholder-proposals.

7 CF Disclosure Guidance: Topic 2 (cybersecurity), Oct. 13, 2011.
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cybersecurity risks and cyber-incidents and how cybersecurity risks and their impact should
be described in SEC filings. Although there is no SEC disclosure requirement explicitly
referring to cybersecurity risks and cyber-incidents, the staff guidance noted that a number
of existing disclosure requirements may impose an obligation to disclose such matters.
Those requirements could include the disclosures related to risk factors, Management's
Discussion and Analysis (MD&A), the business and legal proceedings descriptions, and the
notes to the financial statements.

As part of its review of the responses to this new disclosure guidance, the staff has been
focused on statements made by companies regarding the risk of potential cyber security-
related incidents when the company has a history of such incidents. For instance, if a
company disclosed that cybersecurity incidents “could” or “may” have a particular impact,
the staff has issued comments asking about whether any such incidents have occurred. |If
such incidents have occurred, the staff has requested that the company's disclosures be
revised to put the potential of an incident in context (i.e. not only may incidents occur,
incidents have occurred). The following is an example of the type of corrected risk factor
disclosures that companies have included in response to staff comments in this area:

Our computer systems may be subject to cyber attacks and other cyberse-
curity incidents. Although the cybersecurity incidents we have experienced
to date have not had a material effect on our business, financial condition or
results of operations, there can be no assurance that cybersecurity incidents
will not have a material adverse effect on us in the future.

Companies should be mindful of this staff focus when reviewing and drafting cybersecurity-
related disclosures.

Loss Contingency Disclosures. The accounting staff of the Division of Corporation
Finance remains focused on disclosures regarding loss contingencies. Based on public staff
statements and comment letters, the staff is focused on disclosures about reasonably
possible losses and estimates of such losses. The staff has scrutinized, and viewed skepti-
cally, disclosure that the company is unable to disclose an estimate of a range of reasonably
possible losses related to contingencies because such a range cannot be estimated with
certainty or with confidence. The staff has stated that it is receptive to having a dialogue
with companies with respect to issues related to privileged information — for instance,
when requesting that a range of possible losses be disclosed, the staff will accept an
aggregate number for all such lawsuits, rather than a dollar disclosure on a case-by-case
basis.

Notwithstanding the staff’s focus, the accounting provisions do not require that an estimate
of a range of reasonably possible losses be disclosed when it cannot be made. The intent
of this focus seems to be to ensure that companies make a “strong, diligent effort” to
provide the estimate. Companies should consider whether an estimate can be provided and
discuss the conclusion with the disclosure team, including the independent auditors and
legal advisors.

The staff’s focus on this topic followed on the heels of the plans by the Financial Accounting
Standards Board's (FASB) to consider changes to the requirements of Accounting Standards
Codification Topic 450 (formerly Statement of Financial Accounting Standards No. 5; “Dis-
closure of Certain Loss Contingencies”). FASB announced its intention to reconsider Topic
450 in 2007 and then, after a number of delays in the timing of the project, announced in
July 2012 that the project had been removed from its agenda. This decision by FASB does
not appear to have impacted the staff’s focus on loss-contingency disclosures.
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Segment Reporting. The staff of the Division of Corporation Finance has continued to
focus on the proper identification of segments for reporting purposes. Based on comment
letters issued over the past year, the staff has focused primarily on whether a company's
identification of reporting segments and, in some the cases, the aggregation of multiple
operating segments into one reporting segment is consistent with the guidance set forth in
Accounting Standards Codification (ASC) 280-10-50. Staff comments often requested
supplemental explanations, with a view toward revised future disclosure, in order to better
understand the way in which the company’s operations are viewed through the lens of its
chief operating decision maker(s) and sought enhanced disclosure regarding the factors
used to identify reporting segments.

Companies that have not adequately disclosed their rationale for the identification of their
reporting segments and companies that have recently completed an acquisition, undergone
an internal reorganization, or experienced a change in management appear to be most
prone to receiving these comments. Such companies should, therefore, consider revisiting
their segment disclosure to ensure that they have properly identified their reporting seg-
ments consistent with the applicable accounting guidance.

Goodwill Impairment. Disclosure regarding the testing of goodwill for impairment has
remained a focal point for the staff of the Division of Corporation Finance. Staff comments,
which have requested enhanced narrative discussions in company filings, have concentrat-
ed on obtaining information regarding management’s insights concerning the recoverability
of goodwill and the methodologies and significant assumptions used in impairment testing.
The staff has focused on companies that appear to have one or more reporting units with a
carrying value at risk of exceeding fair value and that lack robust disclosure regarding the
probability of an impairment charge.

Relevant staff comments typically have requested that companies provide a supplemental
analysis of the fair value, taking into account both quantitative and qualitative factors,
compared to the carrying value of the goodwill. The staff also has asked companies that
face a probability of future charges to enhance their discussion of the same by disclosing;

* the percentage by which fair value exceeded carrying value as of the date of the most
recent impairment test;

¢ the amount of goodwill allocated to the related reporting unit, the methods and key
assumptions used in the company'’s analysis;

* how those assumptions were determined;
¢ the degree of uncertainty associated with those assumptions; and

¢ the potential events and/or changes in circumstances that could reasonably be expected
to negatively affect those assumptions.

To address these concerns, companies that experience significant declines in operating
performance, either directly or through one of their reporting units, should consider provid-
ing enhanced disclosure regarding goodwill impairment and the possibility of future charges.

1 Note the new potential Iran-related disclosure requirements. On August 10, 2012,
President Obama signed the Iran Threat Reduction and Syria Human Rights Act of 2012 (ITR
Act) into law. Among other things, the ITR Act requires public companies to disclose
information pertaining to certain Iran-related activities and transactions in their annual and
quarterly reports filed on or after February 6, 2013.2 Companies should review their activi-

8 Additional information about the ITR Act is available here or on our website at: http://www.skadden.com/insights/new-require-
ments-sec-reporting-companies-disclose-certain-iran-related-activities-and-trans.

Skadden, Arps, Slate, Meagher & Flom LLP


http://www.skadden.com/insights/new-requirements-sec-reporting-companies-disclose-certain-iran-related-activities-and-trans
http://www.skadden.com/insights/new-requirements-sec-reporting-companies-disclose-certain-iran-related-activities-and-trans
http://www.skadden.com/insights/new-requirements-sec-reporting-companies-disclose-certain-iran-related-activities-and-trans

Planningfor the 2013:Annual Meeting and Reporting Season | 12 | Skadden

ties and the activities of their affiliates to determine whether they have engaged in any
specified activities or transactions involving Iran and whether disclosures will be required
under the new requirements.

A disclosure obligation under the ITR Act will be triggered if, during the period covered by a
periodic report, a public company or any of its affiliates knowingly engaged in activities that
are sanctionable pursuant to the Iran Sanctions Act of 1996 or the Comprehensive Iran
Sanctions, Accountability and Divestment Act of 2010, and if they have engaged in any
unlicensed transaction with the government of Iran or with persons designated for sanc-
tions pursuant to certain executive orders (a group that includes most Iranian banks and
many large commercial enterprises). Sanctionable activities include, among other things,
transactions relating to Iran’s petroleum industry, the transfer of technology or services to
Iran that are likely to be used for human rights abuses against the Iranian people, and certain
financial transactions with Iranian financial institutions and other Iranian entities.

Companies that are required to provide disclosure must describe the nature and extent of the
subject activity, the gross revenues and net profits, if any, attributable to the activity, and
whether the company or any affiliate of the company intends to continue the activity. Each
such company also must file with the SEC concurrent with its periodic report a separate
notice indicating that the disclosure prompted by the ITR Act has been included in the periodic
report and identifying the company and the detailed information described above.

Obtaining the information necessary to determine whether the disclosure provisions of the
ITR Act have been triggered may prove difficult, especially from noncontrolled affiliates (i.e.,
entities that are “affiliates” for securities law purposes, such as parent companies or
entities under common control, but with respect to which the company does not have the
actual power to compel cooperation). Issues may exist even in obtaining information from
controlled affiliates, for example, if there are third-party investors in such affiliates to which
fiduciary or contractual duties may be owed. Thus, companies that believe they may be
required to provide the new disclosures will need to move quickly to ensure that they are
ready to provide them within the timetable for initial reporting. Companies also should be
mindful of the fact that the conduct described in this part of the ITR Act may violate other
U.S. laws — specifically, the U.S. economic sanctions with respect to Iran, which include
criminal penalties — and also may meet the criteria for the imposition of broader economic
sanctions against the company.

1 Monitor proposed auditing standard relating to communications with audit
committees. On September 10, 2012, the SEC proposed rules that, if adopted, will
implement Public Company Accounting Oversight Board (PCAOB) Audit Standard No. 16
(AS 16). If adopted as proposed, AS 16 will be effective for audits of fiscal years beginning
on or after December 15, 2012, and related amendments to existing standards will be
effective for reviews of fiscal quarters also beginning on or after December 15, 2012.

Under the existing standard, auditors are required to establish an understanding of the
terms of their engagement with the client, which could be interpreted to mean the manage-
ment of the client. AS 16 clarifies that auditors must establish this understanding with the
audit committee and requires that this understanding be recorded in an engagement letter.
Among other changes to the existing standard, AS 16 also requires the auditor to communi-
cate certain information to the audit committee in a timely manner, once such information
has been identified. For example, the auditor must communicate changes in significant
accounting policies; misstatements that, either individually or in the aggregate, could have a
substantial effect on the company’s financial reporting process and nontrivial corrected
misstatements that might not have been detected without the audit (including the implica-
tions of this for internal control over financial reporting); and uncorrected misstatements
aggregated by the auditor that management has determined to be immaterial.
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For calendar year companies, if AS 16 is adopted as proposed, the new standard will apply
to the auditor’s review of financial statements for the first quarter of 2013 and to the en-
gagement of the auditor for 2013. Companies should monitor the progress of the proposed
auditing standard and ensure that, if the proposed standard is adopted, audit committee
members are aware of the effects of the new standard.

(1 Assess disclosure policy concerning political contributions and lobbying expen-
ditures. In the wake of the U.S. Supreme Court’s decision in the Citizens United® case
and the record-breaking political spending that took place during the 2012 presidential
election cycle, we expect to see heightened interest from shareholders concerning
companies’ political and lobbying spending and related activities.

Of the groups focusing on political spending, the nonprofit Center for Political Accountability
(CPA), which scores the top 200 companies in the S&P 500 Index based on their political
accountability disclosure, policies, and compliance and oversight practices, was one of the
most active last year. In particular, the CPA submitted over 50 shareholder proposals to
companies concerning their political spending during the 2012 proxy season. Some of
these proposals focused on indirect political spending by requesting disclosure of trade
association dues that went toward political activities. As for its scoring process, the CPA
assesses 25 indicators, such as whether companies publicly disclose their political contribu-
tions to specific candidates, parties or causes, whether companies have a publicly available
policy governing their political contributions and expenditures made with corporate funds,
and whether companies have a specific board committee that reviews and approves the
political contributions made with corporate funds.

The CPA and other shareholder groups also have requested information about companies’
lobbying expenditures, which often occur outside of a campaign season. Shareholder proposals
on this topic have sought disclosure on, for example, amounts spent on lobbying legislators and
regulators and on trade association dues and membership in tax-exempt policy organizations
that draft model legislation. Requests by shareholders for enhanced transparency regarding
lobbying expenditures are expected to continue during the upcoming proxy season.

Companies that believe they may be the target of interest concerning disclosure of political
and/or lobbying spending should consider taking measures to address these concerns.
Best practices in this area include adopting or revising stand-alone political and/or lobbying
spending policies and amending appropriate board committee charters to delineate specifi-
cally the responsibility for analyzing and determining which political and/or lobbying activi-
ties, if any, the company will engage in. It also may be prudent for companies to consider
the CPA’s 25 indicators when taking steps to implement these measures.

On another front, the Committee on Disclosure of Corporate Political Spending submitted a
rulemaking petition to the SEC in August 2011 to require companies to publicly disclose the
use of corporate resources for political activities. Bogged down by Dodd-Frank and JOBS
Act rulemaking efforts, however, the SEC has not taken any official action in response to
the rulemaking petition. Nevertheless, it appears that the petition is not without support at
the SEC. In particular, SEC Commissioner Louis Aguilar has been outspoken about the
need for such disclosure requirements, and the senior staff in the Division of Corporation
Finance indicated as recently as November 2012, that given the more than 300,000 com-
ments submitted in connection with the rulemaking petition, it is considering whether to
proceed with drafting a proposed rule. We will continue to monitor these developments
and the future impact on public company disclosures.

(1 Consider policy on hedging and pledging of company stock by officers and
directors. Recently there have been several high-profile instances of public company
executives having to dispose of company stock in order to meet margin calls. These

9 Citizens United v. FEC, 558 U.S. 310 (2010).
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instances, combined with the provision in the Dodd-Frank Act that mandates the SEC to
adopt rules to require public companies to provide proxy statement disclosures indicating
whether they have a policy permitting directors and employees to hedge against decreases
in the company stock price, have led to a renewed interest in company policies regarding
hedging and pledging of company stock by officers and directors.

ISS has picked up on the interest in this issue and added it as an element of its voting
guidelines when considering matters that it believes should be deemed governance fail-
ures.’® In its 2013 voting policy update, ISS explicitly notes that “hedging of company stock
and significant pledging of company stock by directors and/or executives are considered
failures of risk oversight.” ISS may recommend “against” or “withhold” votes for directors
individually or for the entire board due to material failures of risk oversight under “extraordi-
nary circumstances.” There are no specific guidelines provided to determine what ISS
means by extraordinary circumstances.

Companies should consider the application of the revised ISS voting guidelines and the
forthcoming Dodd-Frank Act proxy disclosure requirements (which as noted below will not
be in effect for the 2013 proxy season) to determine if any changes in their current policies
should be made at this time.

1 Confirm director nominee compliance with advisory firm policies on overboarding.
Companies should consider whether their CEO or any of their directors may be “overboard-
ed” under the newly revised ISS voting policies. ISS considers directors overboarded if they
sit on more than six public company boards or if they serve as the CEO of a public company
who sits on the boards of more than two additional public companies. ISS recommends
“against” or “withhold” votes for directors it deems to be overboarded. In the past, ISS has
counted publicly traded subsidiaries owned 20 percent or more by the parent company as hav-
ing one board with the parent company. Starting with the 2013 proxy season, ISS will count
all subsidiaries with publicly traded stock as separate companies from their parent companies
for purposes of determining if an officer or a director is overboarded. Subsidiaries with only
publicly traded debt will still be deemed to have one board with the parent company. We do
not expect this change to have a significant impact, but companies should confirm compli-
ance with the new policy.

(1 Comply with the XBRL filing requirements and, if applicable, account for the
expiration of the two-year limited liability provisions. All U.S. domestic companies
(other than investment and business development companies) and foreign private issuers
that prepare their financial statements in accordance with U.S. GAAP are now required to
comply with the XBRL filing requirements. Foreign private issuers that prepare their finan-
cial statements in accordance with International Financial Reporting Standards as issued by
the International Accounting Standards Board have been provided relief from the XBRL
requirements by the staff of the Division of Corporation Finance until an SEC approved
XBRL taxonomy for their financial statements is available. This relief is expected to remain
in effect for the 2013 reporting season. Foreign private issuers that prepare their financial
statements in accordance with local GAAP are not required to comply with XBRL filing
requirements.

Each company that submits interactive data files as part of an XBRL filing enjoys the benefit
of certain limited liability protections for a two-year period. The limitations include deeming
interactive data files “furnished” and not “filed” or part of a registration statement or
prospectus for purposes of the liability provisions in Securities Act Sections 11 and 12 and
Exchange Act Section 18, and exempting the interactive data file from the anti-fraud provi-
sions of the securities laws if the company makes a good-faith attempt to comply with the

10 Additional information regarding 1SS’s 2013 voting policies updates is available here or on our website at: http://www.skadden.
com/insights/iss-issues-2013-policy-updates.
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data-tagging rules and promptly amends any deficiency after becoming aware of it. The
two-year limited liability period runs from the due date of the first Form 10-Q — exclusive of
the rule-based 30-day grace period for first-time filers — for which a company was required
to submit XBRL data.

For the second group of companies that were required to comply with the XBRL require-
ments, large accelerated filers that did not have a market cap of over $5 billion, these limited
liability provisions ended on August 9, 2012. Given the expiration of the limited liability
periods, these companies should ensure they are properly evaluating their disclosure
controls and procedures for interactive data files. The limited liability provisions ended on
August 10, 2011 for the first group of large accelerated filers that had a market cap of over
$5 billion.

[ Update Form 10-K Items. The SEC amended certain of its rules and forms to imple-
ment the mine safety disclosure provisions that were included in the Dodd-Frank Act that
went into effect on January 27, 2012."" One of the amendments to the SEC’s rules included
a new ltem 4 (entitled Mine Safety Disclosures) to Form 10-K. Companies should update
their Forms 10-K to include new Item 4 and either provide the required disclosures or note
that the item does not apply to the company.

[ Plan for additional Dodd-Frank Act requirements. There are a number of corporate
governance and disclosure provisions in the Dodd-Frank Act that require SEC action but
have not been implemented yet. These provisions include rules related to mandatory
compensation claw-back provisions and new disclosure requirements related to compensa-
tion matters, such as pay-for-performance, pay ratios, and the hedging activities of company
employees and directors. These rules will not be in effect for the 2013 annual meeting and
reporting season. However, companies may want to advise their board committee mem-
bers about these impending rules and their anticipated impact moving forward.

" Additional information regarding the SEC’s mine safety disclosure rules is available here or on our website at: http://www.skad-
den.com/insights/sec-adopts-mine-safety-disclosure-requirements.
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