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PAYCHECK PROTECTION PROGRAM —WHERE AREWENOW?
An up-to-date guide to the Paycheck Protection Program

Last updatedas of the evening of May 25,2020

Sincethe enactment of the Coronavirus Aid, Relief, and Economic Security Act (the “CARES Act”) on March
27,2020, the U.S. Small Business Administration (the “SBA”) and the U.S Treasury Department (“Treasury”) have
issued a sizable number of rules and additional guidance to implement the CARES Act’s marquee small business loan
component—the PaycheckProtection Program (the “PPP”).

To date, the SBA and Treasuryhave issueda number of Interim Final Rules governing the PPP (collectively,
the “PPP Rules”)."In addition, the SBAandTreasury have also published: borrower (SBAForm 2483) and lender (SBA
Form 2484) application forms; program “fact sheets” for borrowers and lenders; a summary of the applicable
affiliation rules; a forgiveness application form (SBA Form 3508); and responses to certain Frequently Asked
Questions (“FAQ”) (which the SBAhas updated numerous times). This rapidly changing regulatory environment is
makingitdifficult for potential borrowers to avail themselves of the program with certainty as to their eligibility and
scope of available benefits. This alert (I) summarizes the key terms of the PPP, (I1)addresses certain frequentlyasked
guestions that Proskauerattorneys have been assessing, and (I11) provides an overview of the Federal Reserve’s new
Paycheck Protection Program Lending Facility, which is aimed at hel ping participating lenders originate more loans
under the PPP loan for the many businesses, non-profits and other eligible organizations in need of financial relief
as aresultof COVID-19.

The SBAannounced on April 16,2020 that the $349billion authorizedfor the PPPhadbeen exhausted. On
April 24,2020, the Paycheck Protection Program and Health Care Enhancement Act (the “PPPHCEA”) was signedinto
law, which increased the funding available for the PPP by $310 billion, bringing the total funding amount to $659
billion." Basedon numbers released by the SBA, as of May8, 2020, there were $120 billion left for disbursement.

KEY UPDATES

» lateFriday,May 22,2020, the SBAand Treasury published the Interim FinalRules on loanforgiveness, the
lender review processfor forgiveness and the SBAreview process generally. Theserules, which buildon
the forgiveness application (Form 3508) released a week earlier, provide further clarityas to some of the
lingering questions about PPPloan forgiveness, but do notaddress all theimportant questions manyare
asking. Thisclientalerthas been updated to cover therules governing PPPloan forgiveness as of this
latestinterimfinal rule.

o Forgiveness Amount: Under the PPPRules, up to the entire principal amount and any accrued interest
ona PPPloaniseligibleforforgiveness if applied towardforgiveness-eligible uses. Form 3508 provides
thata borrower is eligible for a forgiveness amount thatis thelesser of (i) its full PPPloan amount (no
mention of interest), (ii) the sum of all forgiveness-eligible costs as reduced for employee compensation
and FTE headcount reductions (discussed below), and (iii) payroll costs during the covered period
dividedby .75 (such thatthe amount forgiven is notless than 75% payroll costs).

o Covered Period and Alternative Covered Period: Aborrower may selectasits covered period either
the 8-week (56-day) period from the first disbursement date of the PPP loan (identifiedas the “covered
period”) or, if more convenient to align with a borrower’s payroll schedule, an alternative 8 -week
period thatbegins on thefirstday of the borrower’s first pay period following the loan disbursement
(identified as the “alternative covered period”). Whichever period the borrower selects must be used
consistently through the application but note that while borrower maychoose to use the Alternative
Covered Period for payroll, it may not do so for nonpayroll costs. If there are multiple loan
disbursement dates, the covered period begins on the date of the firstdisbursement (a difficultissue
for partnerships with general operating partners and seasonal employers who were informed by the
Interim Final Rule published on May 13, 2020 that they may be entitled to upsize their PPP loanin
certaininstances).
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https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Application-3-30-2020-v3.pdf
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https://home.treasury.gov/system/files/136/PPP-Lender-Application-Form-Fillable.pdf
https://home.treasury.gov/system/files/136/PPP--Fact-Sheet.pdf
https://home.treasury.gov/system/files/136/PPP%20Lender%20Information%20Fact%20Sheet.pdf
https://home.treasury.gov/system/files/136/Affiliation%20rules%20overview%20%28for%20public%29.pdf
https://home.treasury.gov/system/files/136/Affiliation%20rules%20overview%20%28for%20public%29.pdf
https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Frequently-Asked-Questions.pdf
https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Frequently-Asked-Questions.pdf
https://www.congress.gov/bill/116th-congress/house-bill/266/text
https://home.treasury.gov/system/files/136/PPP-IFR-Loan-Forgiveness.pdf
https://home.treasury.gov/system/files/136/Interim-Final-Rule-on-Loan-Increases.pdf

Forgiveness-Eligible Costs: Forgiveness-eligible costs include payroll costs, interest payments on
mortgages existing before 2/15/20, rent under leases in place before 2/15/20, and payments for
utilities for which service began before 2/15/20, in each case incurred or paid during an 8 week
“covered period”. Not more than 25% of the forgiven amount canbe attributable to nonpayroll costs.

= Eligible Payroll Costs —Payroll costs are considered paid onthe day that paychecks are distributed
or the borrower originates an ACH credit transaction. Payroll costs are considered incurred on
the day that the employee’s pay is earned. Payroll costs incurred but not paid during the
borrower’s last pay period of the covered period or alternative payroll period are eligible for
forgiveness if paid on or before the next regular payroll date. Otherwise, payroll costs must be
paid during the covered period or alternative payroll period. Payroll costs for employees not
performing work but still on the borrower’s payroll are incurred based on the schedule
established by the borrower (typically, each daythatthe employee would have performed work).
The Forgiveness Rules also clarify that:

e Costs of Furloughed Employees — If a borrower pays furloughed employees salary, wages,
or commissions during the covered period (subject to annualized cap of $100,000), those
payments are eligible for forgiveness (however, the reduced hours for such furloughed
employees willimpact the forgiveness amount under the currentrules and Form 3508);

¢ Increased Compensation/Bonuses —An employee’s hazard pay and bonuses are eligible for
loan forgiveness (as a supplement to salary or wages) so long as the employee’s total
compensationdoes not exceed $100,000 on an annualized basis; and

e Owner Employees/Self-Employed Individuals — Payroll costs for owner-employees and self-
employed individualsis capped atthelesser of 8/53 of 2019 compensation or $15,385 per
individual across all businesses. The inclusion of “across all businesses” suggests that an
owner-employee/self-employed individual is capped at $15,385 on an aggregated basis for
all of such individual’s businesses that receive PPP loans, which is a problematic change if
owner compensation was included inthe calculationof the loanamount for each borrower
business (particularly if those loan proceeds have already been used to pay owner
compensation).

= Eligible Nonpayroll Costs — An eligible nonpayroll cost must be paid or incurred during the
covered period and paid on or before the next regular billing date, even if the billing dateis after
the covered period. As explained inthe Forgiveness Rules, eligible nonpayroll costs include any
amounts paid during the covered period (regardless of when incurredif incurred prior to the
covered period) andcostsincurred during the covered period even if paid following the covered
period. Other thaninthecaseof mortgageinterest, whichthe Forgiveness Rules expressly state
cannotbe prepaid, thereis no express exclusion from eligible nonpayroll costs for prepayments
of utilityor rental expenses.

Reduction in Forgiveness Amount: The loan amount eligible for forgiveness will be reduced (i) first,
dollar-for-dollar by the amount of any salary cut for any employee employed by the company during
the covered period or alternative covered period thatis in excess of 25% of such employee’s total salary
or wages for the January 1, 2020 to March 31, 2020 period and either (i) did not receive annualized
compensation of $100,000 or morein any pay periodin 2019; or (ii) was hot employed by employerin
2019; and(ii) second, proportionally for reductions inthe average number of full-time equivalent (FTE)
employees during the 8-week covered period compared to the average number of FTE employees per
month duringa reference period selected by the borrower. The borrower canselect, one of the
following reference periods: 2/15/19 — 6/30/19, 1/1/20 — 2/29/20, or, in the case of seasonal
employers, average number of FTE employees per month between 2/15/19 —6/30/19. Form 3508
contains a worksheet that provides step-by-step instructions for calculating such reductions.
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FTE Reduction Exceptions —No reductions are required for the following categories of employees
and theborrower caninclude the FTE of such employees inits calculation of average FTE for the
covered period (itappears that borrower cancalculate as if such employee were still employed):

e Anypositions for which borrower made a good-faith, written offer to rehire an employee or
(as added inthe Forgiveness Rules) restore reduced hours at the same salaryorwages during
the covered period which offer was rejected by the employee. Per the Forgiveness Rules, to
utilize this exception: (i) the borrower must have made a good faith, written offer to
rehire/restore the reduced hours of an employee duringthe covered period (or alternative
payroll covered period); (ii) the offer was for the same salary or wages/same number of
hours as earned by such employeeinthelastpay period prior to the separation/reduction
in hours; (iii) the offer was rejected; (iv) the borrower maintained records documenting the
offer andits rejection;and (v) the borrowerinformed the applicable state unemployment
insurance office of such employee’s rejected offer of reemployment within 30 days of the
rejection.

e Any employee who during the covered period (a) was fired for cause, (b) voluntarily
resigned, or(c) voluntarily requested and received a reduction of hours.

e A borrower cannot include the FTE for such employees if the position was filled by a new
employee (i.e., borrower cannotdouble-count such former andreplacement employee for
the same position). Forexample, if during the selected covered period a borrower fired for
cause an employee with an average of 20 hours paid per week, the borrower can include 0.5
FTE in its average FTE calculations even though that employee is no longer employed.
However, if the borrower filled the position of the fired employee with a new employee and
thatnew employee has an average of 30 hours paid per week, the borrower can include only
the 0.75 FTE for the new employee.

Average FTE—Average FTE during the covered period or alternative covered period is determined
using the average number of hours paid per week, divided by 40, and rounded to the nearest
tenth. This calculationis done onanemployee-by-employee basis and the maximum FTE for each
employeeis capped at 1.0 (forexample: (i) if the average number of hours paid per week foran
employee is 45, thatemployee counts as 1 FTE, (ii) if the average number of hours paid per work
for an employee is 30, that employee would count as 0.75 FTE). Borrowers can use a simplified
method thatassignsa 1.0for employees who work 40 hours or more per week and 0.5 for those
who work fewer, but should note that doing so may understate FTEs if a borrower’s employees
areworkingless than 40but morethan20 hours per week. New employees not employed during
the reference period can beincluded in the calculation of average FTE for the covered period or
alternative covered period.

No Double Penalty for Salary Decline Due to FTE Reduction — Under the Forgiveness Rules, to
ensure that borrowers are not doubly penalized, the salary/wage reduction applies only to the
portion of the declineinemployee salary and wages thatis not attributable to the FTE reduction.
(The SBA provides the following example: “An hourly wage employee had been working 40 hours
per week during the borrower selected reference period (FTE employee of 1.0) and the borrower
reduced the employee’s hours to 20 hours per week during the covered period (FTE employee of
0.5). There was no change to the employee’s hourly wage during the covered period. Because the
hourly wage did not change, the reduction in the employee’s total wages is entirely attributable
to the FTE employee reduction and the borrower is not required to conduct a salary/wage
reduction calculation forthatemployee.”)

Harbors to Forgiveness Reduction:

Salary/Hourly Wage Reduction Safe Harbor — The safe harborfor reductions insalary/wages of
applicable employees must be assessed on an employee-by-employee basis. The borrower is
exempt from a reduction with respect to an employee if both: (1) the borrower reduced that
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employee’s compensation by more than 25% in the period beginning 2/15/20 and ending
4/26/20; and (2) the average annual salary or hourly wages of that employee as of 6/30/20 is
equal to or greater than thatemployee’s annual salary or hourly wages as of 2/15/20.

e |tappearsthatin order to benefit from the safe harbor, the employee needs to be fully
restored (notjustto 75% of pre-reduction compensation levels).

e What does “average” mean? —Theimplication of “average” in this contextis unclear. Isit
sufficient for compensation to be restored by 6/30/20 to the same annualized salaryamount
or hourly wages that an employee was receiving on 2/15/20 (for example, if an employee
was making 55,000 per month (560,000 annualized salary) as of 2/15 and is reduced to
53,000 per month on 3/1, does that employee simply need to be restored to 55,000 per
month going-forward as of 6/30)? Does “average” imply that an employee needs to be
“caughtup”sotheaveragesalaryor hourlywages foryear-to-date as of 6/30/20 is equal to
or greater than annual salary or hourly wages as of 2/15/20 (for example, would the
employee need to receive $8,000 to make up for 52,000 less in monthly compensation for
March —June, so that the employee’s average annualized salary at 6/30 is the same as on
2/15 (560,000))? This is a critical question as being required to deliver make-up payments
will likely prove untenable for many employers.

=  FTE Reduction Safe Harbor — Borrower is exempt from the reduction in loan forgiveness for
reduction of the number of FTE employees if both of the following conditions are met: (1) the
borrower reduced its average FTE employee levels in the period beginning 2/15/20 and ending
4/26/20;and (2) theborrower restored by not later 6/30/20its total FTE employeelevels to its
total FTE employee levels for the pay period inclusive of 2/15/20. Borrower is instructed to
calculate FTE for each relevant period (2/15—4/26/20, the pay period inclusive of 2/15/20, and
total FTE as of 6/30/20) using the same calculation methods required for determining Average
FTE duringthe covered period or alternative covered period (described above).

e |tappearsthisisan “all or nothing” test and that any partial restoration in total FTE as of
6/30/20 below the total FTE for the pay period inclusive of 2/15/20is insufficient for the
safeharbor.

e As written in Form 3508 and the Forgiveness Rules, the condition that the borrower must
havereduced average FTE employees during the 2/15—4/26/20 period seems to i mply that
solongastheborrowerhadany reduction during that period all reductions (whether during
that period or after) can be cured by 6/30/20. This conflicts with prior guidance that
suggested that reductions occurring after4/26 are incurable.

= Additional FTE Reduction Safe Harbor? — Form 3508 appears to include an additional FTE
reduction safe harbor (PPP Schedule A) such thatif a borrower has not reduced either (i) the
number of its employees or (ii)the average paid hours of its employees between 1/1/20 and the
end of the covered period or alternative covered period, then there is no reduction in the
forgiveness amount. Note that this language references employees generally (not FTE empl oyees
or employees withannual compensation below a specified | evel).

e Itis unclear if this safe harboris conditioned on (i) noreductions on average between 1/1/20
and the end of the covered period as compared to the numbers of employees or average
paid hours as of 1/1/20 (such that reductions restored during the covered period or
alternative covered period would not affect the availability of this safe harbor), or (ii) no
reductions atall, atany time during such period (evenifrestored).

o Application Review Flag: Borrowers that, together with their affiliates, received PPP Loans in exaess
of $2 million arerequired to checka boxon the application indicating as such. Thiswill be used to flag
applications required to be reviewed by the SBA.
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Certifications and Materials: Borrower must certify (among other certifications)that the forgiveness
amount was used only for eligible expenses, has been appropriately reduced (for compensation or
average FTE reductions), does notinclude non-payroll costs inexcess of 25%, and does not exceed 8-
weeks’ worth of 2019 compensation for any owner-employee or self-employed individual/general
partner (capped at $15,385 per individual). The application also reinforces that there are potential
criminal charges for false claims in connection with the information provided in the application or
supporting documents orif funds were knowingly used for unauthorized purposes. Form 3508includes
a fulsomelist of materials thata borrower mustsubmitand/or prepare and maintain with respect to
its application for forgiveness (see Question 8 below), and Forgiveness Rules and Form 3508 make clear
that the borrower must retain all such materials for 6 years and provide SBA authorized
representatives.

Forgiveness Review Process and Timeline: To receive loan forgiveness, a borrower must submit its
Form 3508 together with the other materials required under Form 3508 or requested by the lender
(see Question 8 below). Lenders must make a determination as to |oan forgiveness and report that
decision tothe SBA in notless than 60 days from receipt of a complete application from which point
(assumingforgiveness is approved) the SBA has 90days to remit the forgiveness amount to the lender,
plus any interest accruedthrough the date of payment, less any EIDLadvance amounts -- in total a 150
day timeframe (absent other delays, e.g., due to additional information requests fromthe SBA or the
lender or SBA review of the PPP loan/borrower’s eligibility). Ifthe lender denies forgiveness it must
notify the SBA and the borrower, and the borrower has 30 days to request that the SBA review the
lender’s determination. (See below for a summary of the “Forgiveness Review Processes” and “SBA
Review Process” detailed in the Review Rules).

Taxes: Amounts forgiven are not taxable income to the borrower. However, the IRS has held that a
borrower whose PPPloanis forgiven maynot deductthe expenses that relate to the forgiven amount
(i.e., the eight weeks of wages, employee benefits, interest, rent, and utilities that determined the
forgiven amount)./ Disallowing the deduction of such expenses significantly reduces the tax benefit of
PPPloans. Therearesome bipartisanefforts to reversethatdecision butitis notyetclear if they will
be successful.

Many Questions Remain: Form 3508, the Forgiveness Rules and the Review Rules leave many
important questions unanswered, including:

= |t remains unclear how a fully-furloughed employee who is not receiving compensation, but
continuesto receive benefits fromthe borrower is to be treated for purposes of calculating (and
reducing) the forgiveness amount. While the Forgiveness Rules indicate that a reductionin an
employee’s wages/salary that is the result of a reduction in hours does not create a “double
penalty” for purposes of reducing the forgiveness amount (such that only the FTE-based reduction
applies), what about a fully-furloughed employee who has had their hours eliminated (and as a
resulttheircompensation reduced to $S0)? Isitindeed thecasethatifa borrower was forced to
fully-furlough 50% of its workforce, in part to ensure sufficient funds to continue to pay for the
healthcare benefits for such employees, that the borrower may suffer a 50% reductionin its
forgiveness amount?

= |ftheforgivenessreview processis not completed prior to the expiration ofthe 6 month payment
deferral, will (or at a lender’s election can) the deferral period be extended until a forgiveness
decisionisrendered?

= Underscoringthe unaddressed complications raised by dates hard-wired into the CARES Act and
PPP Rules, itis unclear what borrowers should doif June 30t falls withintheir covered period (or
alternative covered period)? Are they required to restore compensation to the 2/15/20 levels
during their covered period (oralternative covered period)?

= Thereis noguidancerelated toifand whata borroweris requiredto do after June 30 or the end
of the covered period (or alternative covered period). Would there be any consequences to
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borrower reducing its FTE count and/or reducing compensation to employees at that point in
time? Form 3508 does require the borrower to provide the number of its employees as of the
dateitapplied for theloan and as of the date it applied for forgiveness. |s that meaningful in any
way? Giventhattheloan forgiveness processis likelyto last several months after the end of the
covered period (oralternative covered period) this could be an importantissue.

=  Secretary Mnuchin indicated on May 11, 2020 that Treasury and the SBA are looking into
“technical fixes” for the restaurant industry. Those “fixes” are not addressed in the either Form
3508 or the Forgiveness Rules, and it remains to be seen whether Treasury and the SBA will
provide some accommodations for hotels, restaurants and other service businesses (gyms, salons,
etc.) required to shutter or substantially reduce working hours as a result of COVID-19 (e.g,
adjusting FTE requirements for such businesses so that they are not unfairly subject to forgiveness
amountreductions).

» Proposed Congressional Action: As has been widely publicized in recent days, thereis increased bipartisan
momentum towards amending some of the most problematiccomponents of the PPP. Notable proposed
legislation pending in each chamber of Congress includes:

o IntheHouseof Representatives, H.R. 6886 (Paycheck Protection Program Flexibility Act of 2020) which
proposes to (i) change the covered forgiveness period from 8 weeks to the earlier of 24 weeks from
loan originationor 12/31/20, (ii) for the safe harbors from reduction to the forgiveness amount due to
salary/wage or FTE employee reductions, extend the restoration deadline from 6/30to 12/31/20; (iii)
add a new safe harbor from forgiveness reduction if a borrower is (A) unable to rehire an individual
who was anemployee on orbefore 2/15/20, or (B) is able to demonstrate an inability to hire a similarly
qualifiedemployees on or before 12/31/20; (iv) prohibit the SBAfrom limiting the nonpayroll portion
of the forgiveness amount (which is presently limited to 25% of the forgiveness amount); and (v)
remove the exclusion from payroll tax deferral for borrowers that receive PPP loan forgiveness. A
companion billto H.R. 6886 has been introduced in the Senate.

o IntheSenate,S.3883 (PaycheckProtection Program Extension Act) which would (i) change the covered
forgiveness period from 8 weeks to 16 weeks from loan origination; (ii) permit the use of loan proceeds
to pay for personal protective equipment for employees and to pay for other "adaptiveinvestments"
needed to reopen safely; and (iii) make animportant revision to section 1002 ofthe Cares Act to extend
the deadlineto apply fora PPPloanfrom 6/30to 12/31/20.

Going forward, this client alert will be updated toreflect any further changes in the key terms of the PPP

resulting from any new legislation, rules, and guidance issued by the Federal government. While we have
addressed below the principal criteria of the program and will endeavor to update this alert regularly, it is not
possible to cover all of the (ever-changing) rules and guidance published by the SBA and Treasury. THIS ALERTIS
INTENDED TO BE A HELPFUL RESOURCE, BUT SHOULD NOT BE VIEWED AS LEGAL ADVICE FOR ANY SPECIFIC
SITUATION. THIS ALERTIS UPDATED AS OF MAY 25,2020.

. Key Terms Of The Paycheck Protection Program

Maximum Loan Amount: Equalto thelesserof:(i)2.5x trailing 12 month average monthly payroll costs; v and
(ii) $10 million. The SBA has published a step-by-step guide for calculating the maximum loan amounts based
on the business type of an applicant.

Single Corporate GroupCap: The Interim Final Rule published on April30,2020implements a maximum cap of
$20 million on thetotal amount of PPP loans thata “single corporate group” can receive. Businesses are part
of a single corporate group if they are majority owned, directly or indirectly, by a common parent. This rule
appliesto allloans notfully disbursed by a lender —as opposed to those spent by a borrower —as of April 30,
2020 (and to the undisbursed portion of any partially disbursed loans). SBA affiliationrules are disregarded and
“[blusinesses are subject to this limitation even if the businesses are eligible for the waiver-of-affiliation
provision under the CARES Act or are otherwise not considered to be affiliates under SBA’s affiliation rules.”
Consequently, this capapplies to businesses that otherwise benefit from the affiliation waivers (includingthose
intheaccommodations andfood services sector (NAICS 72)).
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An applicantmust (i) notify a lender ifithas applied for or received PPPloansin excess of the $20 million cap
and (ii)withdraw or request cancellation of any pending PPP loanapplication or approved PPPloanthat would
causetheapplicantto exceed suchcap. Failureto deliver suchnotice andto withdraw/request cancellation is
deemed as useof PPP funds for an unauthorized purpose andthe PPP loan wouldbeineligible for forgiveness.
While not expressly stated in the Interim Final Rule, additional penalties (criminal and civil) may apply to
applicants who fail to comply with such requirements and retainor receive PPP loan proceeds in excess of the
cap.

Interest Rate: 1.00%.

Payment Deferral: Interest and principal payments are deferred for 6 months (during which time interest
accrues).

Loan Maturity: 2 years.
Collateral/Personal Guarantee: No collateral or personal guaranteeis required.
Eligibility:

o Generally: Eligibleapplicants (assuming they meet applicable size and other eligibility requirements listed
below) include business concerns, 501(c)(3) non-profit organizations, tax-exempt veterans organizations
(501(c)(19)), tribal business concerns (described in §31(b)(2)(C) of the Small Business Act), sole proprietors,
independent contractors and other self-employed individuals. On May 14, 2020, the SBA added electric

cooperatives exempt from federal income taxation under 501(c)(12) of the Internal Revenue Code as
eligible as “a business entity organized for profit.”

An applicant must have been inoperation on2/15/20and either (A) had employees for whom salaries and
payroll taxes were paid, or (B) paid independent contractors. An individual applicant with self-employment
income (such as an independent contractor or sole proprietor) is also eligible if such applicant was in
operation on 2/15/20and filed or will filea Form 1040 Schedule Cfor 2019. A seasonal business willbe
considered to have been inoperationas of 2/15/20, if the business was in operation for any 8 -week period
between 5/1/19 and 9/15/19."

Further, if a business was in operation on 2/15/20, but has since changed ownership, it may apply for a
PPP loan (assuming it is otherwise eligible). Similarly, ifa change in ownership is effectuated through a
saleof substantially all assets of a business thatwas in operation on 2/15/20, the business acquiring the
assets may apply for a PPP loan, even if the change in ownership results ina new TIN and even if the
acquiring business was notinoperationon 2/15/20.

o Ineligible Industries: An applicantis not eligible if its business is in an ineligible industry or otherwise
described as ineligible under 13 C.F.R. § 120.110, except where there is an express exception under the
CARES Act (such as for certain non-profits) or the PPP Rules. Key ineligible industries include businesses
primarily engaged in lending or investment and passive investment in real estate. An applicant thatis a
debtor in a bankruptcy proceeding (either at the time of application or at any time before a PPP loan is
disbursed) isineligible to receive a PPP loan and must cancel any pending application.

In the Interim Final Rule published on April 24, 2020, the SBA made notable changes and provided
significant clarifications as to the scope of ineligible industries:

= Hedge Funds and Private Equity Firms are Not Eligible — Hedge funds and private equity firms are
ineligible to receive PPP loans as they are “engaged in investment or speculation.” Portfolio
companies of private equity funds may still be eligible if they meet applicable size standards after
application of the affiliation rules and can make (after careful consideration) the “necessity”
certification (each discussed below).

= Legal Gambling Businesses are Eligible — Businesses that derive revenue from legal gambling
activities are now eligible for PPP loans regardless of the amount of the business’s revenue that is
derived from gamblingactivities (as 13 C.F.R.§120.110(g) no longer applies to the PPP).
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Certain Government-Owned Hospitals are Eligible — A state or local government-owned hospital that
would otherwise be ineligible (under 13 C.F.R. § 120.110(j)) as a government-owned entity, is now
eligible for a PPP loan if the hospital receives less than 50% of its funding from state or local
governmentsources, exclusive of Medicaid.

o Size Standard: Anapplicant(takinginto accountits affiliates) musteither:

Existing Size Standards —qualify as a “small business concern” by meeting the SBA’s existing SBA size
standards for the applicable North American Industry Classification System (NAICS) code, which are
based on either employee headcount (full-time, part-time or other basis) or 3-year average annual
gross receipts;

«“,

Alternative Size Standard —qualify as a “small business concern” by meeting the SBA’s “alternative
size standard,” which requires that the applicant (together with its affiliates) have not more than
$15m in tangible net worth and not more than $5m inaverage net income after Federal income taxes
(excluding any carry-over losses) for the 2 full fiscalyears before the date of the application (13 C.F.R.
§121.301(b)(2) is instructive as to how to calculate netincome after Federal income taxes for pass-
through entities);

Employee Headcount Standard—have (together with its affiliates) not more than 500 employees (on
a full-time, part-time or other basis); or

Accommodations and Food Services — be a business assigned to the “accommodation and food
services” sector (NAICS code beginning with 72) having not more than 500 employees per physical
location.

o Affiliation: When determining whether any of the above size standards are met, the SBA’s existing
affiliationrules require a business to aggregate the number of its employees, receipts, or other applicable
metric with that of its foreign and domestic affiliates. Applicants and entities are affiliates when one
controls or has the power to control the other or such entities are under common control. Control is
broadly defined inthe SBA’s regulations, and encompasses affirmative and negative control rights, as well
as equity-based and contractual control rights (including affiliation based on a managementagreement).
The SBA has confirmedthat the pre-2020 version of 13 C.F.R. § 121.301(f), the affiliationrule for 7(a) loans,
applies to the PPP. Relatedly, the SBA and Treasury have issued Affiliation Guidance with respect to the
affiliation rules that applyto the PPP. Therearesomeexceptionsto the application of the SBA’s existing
affiliationrules that are specificto the Paycheck Protection Program:

CARES Act Exceptions —Under the CARES Act, the SBA’s affiliation rules are waived for businesses in
the accommodation andfood service sector witha NAICS code beginning with 72, franchises assigned
a franchiseidentifier code by the SBA, and businesses that receive assistance from anapproved small
business investment company under § 301 of the Small Business Investment Act of 1958 (e.g., SBIC
portfolio companies).'' As a result, each hotel or restaurant location owned by a parent business
(held within a separate legal entity) that employs not more than 500 employees can apply for a
separate PPP loan, provided it uses a unique EIN. However, this waiver applies only when
determining eligibilityfor an applicant business with an NAICS code beginning with 72. The affiliation
exemption does not apply when determiningeligibility ofanapplicant thatis notin suchsector. Such
applicantwouldbe required to takeinto accountthe employees, receipts, or other applicable metric
of all of its affiliates, including those operating in the accommodations or food service sector.

PPP Rules Exceptions —Under the PPP Rules, affiliation rules are waived for faith-based organizations
where the application of such rules would “substantially burden [such an] organization’s religious
exercise.”

Statutory Exceptions —Under the SBA’s existing regulations, the exceptions to the affiliationrulesin
13 C.F.R. §121.103(b) (but not the exceptionin 121.103(b)(5), which does not apply to 7(a) loans)
continueto apply inthe context of the PPP. While these exceptions should be reviewed in connection
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with any affiliation analysis, they are narrow and will not benefit most businesses (unless owned or
controlled by certaintribal organizations or smallbusiness investment companies).

=  Calculating Employee Headcount — The SBA confirmed that borrowers should use either of the
following methods for purposes of determining employee headcount: (i) average employment over
the sametime periods as used for payroll costs (previous 12 months, calendaryear 2019 or applicable
period for seasonal businesses) to determine number of employees, for the purposes of applying an
employee-based size standard; or (ii) average number of employees per pay period in the 12
completed calendar months prior to the date of the loan application (or the average number of
employees for eachof the pay periods that the business hasbeen operational, if less than 12 months).

= Inclusion of Foreign Employees — On May 6, 2020 the SBA published Question 44 of its FAQ, which
affirms that,inaccordance with 13 C.F.R.§121.301(f)(6), for both the PPP’s 500 or fewer employee
sizestandard and businesses otherwise seeking to qualify as a “small business concern” on the basis
of the empl oyee-based size standard anapplicant must count all of its employees and the employees
of its U.S and foreign affiliates, absent a waiver of or an exception to the affiliation rules. In an
Interim Final Rule published on May 18,2020 (which codifies Question44), the SBA, recognizing the
ambiguity as to theinclusion orexclusion of foreign employees inits prior guidance, provided that it
will not find any borrowerthatapplied for a PPPloanpriorto May 5,2020to beineligible based on
the borrower’s exclusion of non-U.S employees from its employee headcount if the borrower
(together with its affiliates) had no more than 500 employees whose principal place of residence is
inthe United States. Such borrowers shall notbe deemed to have made an inaccurate certification
of eligibility solely onthatbasis. Under nocircumstances may PPP funds be usedto supportnon-US.
workers or operations.

Necessity: Applicants are required to certify that the “current economic uncertainty makes this loan request
necessary to support the ongoing operations of the Applicant.” All applicants (but especially larger companies,
public companies and portfolio companies of private equity sponsors) should carefully review and be
thoughtful about the implications of making this certification (including how it speaks to the applicant’s
economicviability andthe message it communicates to investors and the market). When makinga “necessity”
assessment, applicants should create athoughtful and detailedrecord supporting its determinationand the
process employed in that assessment.

(@]

O

Other Sources of Liquidity: The SBA has clarified(in Questions 31and37 of the SBAFAQs) that while the
CARES Act waives the “credit el sewhere” requirement, borrowers must nonetheless carefully review and
make the “necessity” certification in good faith. In so doing, borrowers must take “into account their
current business activity and their ability to access other sources of liquidity sufficient to support their
ongoing operations in a manner that is not significantly detrimental to the business.” This applies to
both publicly traded and private companies.

Large/Public Companies: As a response to the much-reported receipt of PPP loans by certain publicly
traded companies, the SBA further clarified thatitis unlikely that a companywith substantial market value
and access to capital markets will be able to make the required certification in good faith, and such a
company should be prepared to demonstrate to the SBA, upon request, the basis for its certification.

Retraction and Safe Harbor: Any borrower (whether publicly-traded or privately-owned) that applied for
a PPPloan priorto April 24,2020andrepaid theloaninfull by May 18,2020is deemed to have made the
required certification in goodfaith.

Review of the Necessity Certification:

= Borrowers of Less than S2 million — As announced in Question 46 of the FAQ (published on May 13,
2020), a borrower that, together with its affiliates, received PPP loans with an original principal
amount of less than $2 million will be deemed to have made the necessity certificationingoodfaith.

= Borrowers of $2 million or Greater — Question 39 of the FAQ (published on April 29, 2020) provides
that the SBA will review all loans in excess of $2 million, in addition to other loans as appropriate,

Proskauer®»


https://www.govinfo.gov/content/pkg/CFR-2019-title13-vol1/pdf/CFR-2019-title13-vol1-sec121-301.pdf
https://home.treasury.gov/system/files/136/Interim-Final-Rule-on-Treatment-of-Entities-with-Foreign-Affiliates.pdf
https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Frequenty-Asked-Questions.pdf

following thelender’s submission of the borrower’s |oan forgiveness application. Question46 of the
FAQ clarifies thata borrower’s “necessity” certification will be assessed as part of suchreview, andif
the SBA determines in the course of its review that the borrower lacked an adequate basis for the
necessity certification, the SBA will (i) seek repayment of the outstanding PPP loan balance and (ii)
inform the lender that the borrower is not eligible for loan forgiveness. So long as the borrower
repays the loan following such notification, the SBA will not pursue administrative enforcement or
referrals to other agencies based on its determination with respect to the necessity certification

(though the SBAmay of courserefer any other issues identified).""

Notwithstanding theimportant clarifications in Question 46 of the FAQ about the potential repercussions
relating to a necessity certification that is found to have been made on an inadequate basis, significant
uncertainty remains around whether a borrower can make the certification of need when it may have
accessto other sources of liquidity."" What constitutes “liquidity” or when would the use of such liquidity
be “significantly detrimental”? What about a case where a borrower’s business has no cash or other readily
available sources of liquidity, but the borrower’s owners, such as private equity or other funds, may have
or be able to access such liquidity? This ambiguity is particularly problematic for hotels, restaurants, and
other 72-code businesses that have faced severe reduction or even elimination of all revenues andthat are
owned by private equity sponsors, but are exempted from the affiliation rules, and are thus eligible to
receive PPP loans if they are ableto make the “necessity” certification.

The SBA has offered little in the way of guidance (other than with regard to public companies (described
above)),anditremainsthe casethata borrower will need to make a good faithassessment of need based
on its individual facts and circumstances (with the factors and processes involved contemporaneously
documented). Even though the May 18t safe harbor has now passed, existing borrowers that have
borrowed (or have borrowed together with their affiliates) more than $2 million that remain concerned
aboutthe necessity certification must consider whether the necessity certificationwas validlymade at the
time of application and whether it would be most prudent to (i) repay loan proceeds received now and
minimize future exposure, (ii) retain (and potentially not spend) loan proceeds while waitingto see i f further
guidancearound “necessity” is produced in the near term (recognizing that delayed use of funds may put
forgiveness eligibility at risk), or (iii) retain and utilize the funds and address issues arising out of the
forgiveness review. When considering retaining the loan proceeds, such a borrower must also assess its
appetite for the SBA’s eventual audit, related expenses, and the potential scrutiny that may accompany an
auditgiven thefocus thatthe PPP hasreceived (andis expected to continue to receive) in the press and by
government officials who have committed to pursue abuse of the program.

Both the legal and the publicrelations “judgments” will be made inhindsight, whichleaves borrowers and
their sponsors facing difficult choices in a crisis withoutany clearend.

Eligible Uses: PPP loan proceeds may be used for: (i) payroll costs (as further described below), (ii) costs related
to the continuation of group health care benefits during periods of paid sick, medical, or family leave, and
insurance premiums; (iii) employee salaries, commissions, or similar compensations; (iv) payments of interest
on any mortgage (but not prepayment of or payment of principal); (v) rent (including under a l ease agreement);
(vi) utilities; and (vii) interest on any other debt obligations incurred before 2/15/20. Borrowers are required
to use at least 75% of PPP loan proceeds for payroll costs. The CARES Act provides thatloan proceeds can also
be used for anyallowable use for which a 7(a) loan canbe applied under the Small Business Act, which uses are
setforthin13 C.F.R.§ 120.120 and include, e.g., inventory, supplies, working capital. However, the PPP Rules
listas permitted only those uses detailed in (i) through (vii) (and refinancing of certain EIDLs), and only generally
referencethatthe CARES Act permits PPP loans to be applied toward otherallowable uses for a 7(a) loan under
the Small Business Actin a paragraph explaining the SBA’s decision to require 75% of loan proceeds to be applied
to payroll costs. Consequently, it remains unclear whether the SBA is restricting permitted uses to onlythose
thatareexpressly listed in items (i) through (vii). Note further thatsome of theitems listed in (i) through (vii)
arenotforgiveness-eligible, and any additional allowable uses not s pecifically listed inthe CARES Act or the PPP
Rules are not forgiveness-eligible.

10

Proskauer®»


https://www.ecfr.gov/cgi-bin/text-idx?SID=2ab789938bd65cfa6bcedcf60a57dec4&mc=true&node=se13.1.120_1120&rgn=div8

Independent Contractors: Abusiness cannotincludeindependent contractorsas “employees” either for
purposes of calculating the loanamount (i.e., with payroll cost calculations) oramount of loan forgiveness.
Independent contractors canthemselves applyfor a PPP loan.

Required EIDL Refinancing: A borrower who has received an economicinjury disaster loan between
1/31/20 and 4/3/20 and who used such EIDL funds for payroll costs is required to refinance any
outstanding amounts under such EIDLwith the proceeds of a PPP loan and suchamounts count towards
the $10m maximum thata borrower is allowed to borrow underthe PPP.

Self Employed Applicants: Self-employed applicants whofiled (or are eligible to file) a Form 1040 Schedule
Cfor2019 may useloanproceeds for: (i) owner compensation equal to 8 weeks of 2019 net profitup to a
maximum annualized amount of $100,000; (ii) payroll costs to employees with a principal place of
residence in the US (if any); (iii) mortgage interest, rent or utility payments that can be claimed as a
business expense deduction on Form 1040 Schedule C; (iv) interest payments on any loanincurred prior
to 2/15/20; and (v) refinancing of any EIDL obtained between 1/3/20and4/3/20. Further, the PPP Rules
indicatethatan applicantthatdid notclaim (or was notentitled to claim) such mortgage interest, rent or
utility payments on its 2019 Form 1040 Schedule C cannot use the | oan proceeds for such expenses during
the initial 8-week period following thefirst disbursement of the loan. The 25% limitation on non-payroll
costuses appliesto self-employed applicants as well.

Payroll Costs:

Included: “Payroll Costs” generally include:

= For Applicants (other than Self-Employed Applicants) — Includes the following compensation for
employees (and notany independent contractors) whose principal place of residenceisin the US: (i)
salary, wage, commission, or similar compensation; (ii) cash tips or equivalents; (iii) payment for
vacation, parental, family, medical, or sick leave; (iv) allowance for dismissal or separation; (v)
paymentrequired forthe provision of group health care benefits, including i nsurance premiums; (vi)
payment of any retirement benefit; and (vii) payment of state or local taxes assessed on employee
compensation. The SBA has indicated that payroll costs are calculated ona gross basis without regard
to federal taxes imposed orwithheld.

=  For Self-Employed Applicants*—|ncludes the sum of payments of any compensationthatisa wage,
commission, income, net earnings from self-employment, or similar compensation up to a maximum
annualized amount of $100,000. When calculating payroll costs, such compensation for self-
employed applicants thatfiled (orwill file) a Form 1040 Schedule C for 2019 will be equal to the net
profit amount computed therein (subject to a $100,000 annualized cap). For self-employed
applicants thatalso have employees, payroll costs for suchemployees are calculated using:

e 2019 grosswagesand tips paid to such employees with a principal place of residencein the US
(using 2019 IRS Form 941 Taxable Medicare wages & tips from each quarter) plus any pre-tax
employee contributions for health insurance or other fringe benefits excluded from Taxable
Medicare wages & tips (net of any amounts paidto any individual employee in excess of
$100,000annualized);and

e 2019 employer health insurance contributions andretirement contributions listed on the 2019
Form 1040 Schedule Cand stateandlocal taxes assessed on employee compensation.

= For Partnerships with General Operating Partners — Partners in a partnership may not submit a
separate PPP loan application as a self-employed individual. Self-employment income of general
active partners may be reported as a payroll cost ona PPP loan application filed by or on behalf of
the partnership. The SBA’s step-by-step maximum loan amount calculation guide confirms that
payroll costs for self-employment income for individual U.S.-based general partners is calculated
using 2019 Schedule K-1(IRS Form 1065) net earnings from self-employment (reduced by anysection
179 expense deduction claimed, unreimbursed partnership expenses claimed, and depletion claimed
on oil andgas properties) multiplied by 0.9235% subject to a $100,000 annualized cap.
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e Under the Interim Final Rule published on May 13, 2020, if a partnership received a PPP loan
that did not include any partner compensation (i.e., because the partnership’s PPP loan
preceded rules clarifying inclusion partner compensation), alender may submit a request to the
SBA to upsize and make an additional disbursement in respect of such PPP loan to include
partner compensation so long as the lender’s initial 1502 report to the SBA¥ has not yet been
submitted. Aborrower must supplythelender with the required documentation to support the
increase. All caps and limitations on PPP loanamounts applyto suchanincreasedloan.

Excluded: Payroll costs do not include: (i) cash compensation (i.e., exclusive of non-cash benefits) of any
individual employee in excess of an annual salary of $100,000, as prorated for the covered period; (ii)
federal income taxes imposed or withheld under chapters 21, 22, or 24 of the Internal Revenue Code of
1986 during the covered period (includes Federal Insurance Contributions Act and Railroad Retirement Act
taxes and income taxes required to be withheldfrom employees); and (iii) qualified sick and familyleave
wages for which a creditis allowed under sections 7001 and 7003 of the Families First Coronavirus
ResponseAct.

Please note that the language in the PPP Rules for self-employed applicants largely tracks the employee
payroll cost categories and exclusions for applicants generally. Whilethe PPP Rules direct self-employed
applicants as to the sources of information to be used to calculate payroll costs, it is somewhat unclear
whether such direction is alsointended to narrow the scope of included payroll costs for such applicants.

Period for Calculating Payroll Costs: SBA guidance indicates that borrowers (other than self-employed
applicants) can calculate their aggregate payroll costs using data either from the trailing 12 months or
calendar year2019. Seasonal businesses may use average monthlypayroll for the period between 2/16-
6/30/19 or3/1-6/30/19. Note that language in the PPP Rules and CARES Act, which reference a TTM
calculation, and in the PPP application, which references a calendar year 2019 cal culation, is somewhat
inconsistentand consequently some lenders have not accepted both calculation methods.

[Key Updates] Loan Forgiveness:

O

Following on the May 15, 2020 publication of the PPP Loan Forgiveness Application (SBA Form 3508), the
SBA published late Friday night, May 22,2020 an|nterim Final Rule on loanforgiveness (the “Forgiveness
Rules”) and an Interim Final Rule on SBA loan review procedures and related borrower and lender
responsibilities (“Review Rules”). While Form 3508 and the Forgiveness Rules addresses some of the
guestions thatborrowers have been grappling with, they leave unresolved many of the more fundamental
issues raised with the PPP. Thefollowingis a summary of the currentrules regarding |l oan forgiveness in
lightof Form3508andtheserules.

Forgiveness Amount: Underthe PPP Rules, up to the entire principal amount and any accrued interest on
a PPPloanis eligiblefor forgiveness if applied towardforgiveness-eligible uses. Form 3508 provides that
a borrower is eligible for a forgiveness amount thatis the lesser of (i) its full PPPloan amount (no mention
of interest), (ii) the sum of all forgiveness-eligible costs as reduced for employee compensation and FTE
headcount reductions (discussed below), and (iii) payroll costs during the covered period divided by .75
(suchthattheamountforgivenis notlessthan 75% payroll costs).

Covered Period and Alternative Covered Period: Aborrower may selectas its covered period either the
8-week (56-day) period from the first disbursement date of the PPP loan (identified as the “covered
period”) or,if more convenientto align with a borrower’s payroll schedule, an alternative 8 -week period
thatbegins onthefirstday of the borrower’s first pay period following the loan disbursement (i dentified
as the “alternative covered period”). Whichever period the borrower selects must be used consistently
through the application but notethat while borrower may choose to use the Alternative Covered Period
for payroll, it may not do so for nonpayroll costs. If there are multiple loan disbursement dates, the
covered period begins on the date of the first disbursement (a difficultissue for partnerships with general
operating partners and seasonal employers whowere informed by the Interim Final Rule published on May
13,2020 thatthey may be entitled to upsize their PPPloanin certain instances).
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Forgiveness-Eligible Costs: Forgiveness-eligible costs include payroll costs, interest payments on
mortgages existing before 2/15/20, rentunder leases in place before 2/15/20, and payments for utilities
for which service beganbefore 2/15/20, in each case incurred or paid duringan 8 week “covered period”.
Not morethan 25% of the forgiven amount can be attributable to nonpayroll costs.

= Eligible Payroll Costs—Payroll costs are considered paid on the daythat paychecks are distributed or
the borrower originates an ACH credit transaction. Payroll costs are considered incurred on the day
thatthe employee’s payisearned. Payroll costsincurredbut not paidduring the borrower’s last pay
period of the covered period areeligible for forgiveness if paid on or before the next regular payroll
date. Otherwise, payroll costs mustbe paidduring the covered period. Payroll costs for employees
not performing work but still on the borrower’s payroll are incurred based on the schedule
established bythe borrower (typically, each day that the employee would have performed work). The
Forgiveness Rules alsoclarify that:

e  Costsof Furloughed Employees —if a borrower pays furloughed employees their salary, wages,
or commissions during the covered period, those payments are eligible for forgiveness as long
as they do not exceed an annual salary of $100,000, as prorated for the covered period
(however, thereduced hours for such furloughed employees will impact the forgiveness amount
under thecurrentrulesand Form3508);

¢ Increased Compensation/Bonuses —an employee’s hazard pay and bonuses are eligible for loan
forgiveness (as a supplementto salary or wages) solong as the employee’s total compensation
does notexceed $100,000 on an annualized basis; and

e Owner Employees/Self-Employed Individuals — payroll costs for owner-employees and self-
employed individualsis capped at the lesser of 8/53 of 2019 compensation or $15,385 per
individualacross all businesses. Theinclusion of “across all businesses” suggests thatan owner-
employee/self-employed individual is capped at $15,385 on anaggregated basis for all of such
individual's businesses that receive PPP loans, which is a problematic change if owner
compensation was included in the calculation of the loan amount for each borrower business
(particularlyif those loan proceeds have alreadybeen used to pay owner compensation).

= Eligible Nonpayroll Costs —An eligible nonpayroll cost mustbe paid or incurred during the covered
period and paid on or before the next regular billing date, even if the billing dateis after the covered
period. As explained in the Forgiveness Rules, eligible nonpayroll costs include any amounts paid
duringthecovered period (regardless of when incurred if incurred priorto the covered period) and
costs incurred duringthe covered period even if paid following the covered period. Otherthanin the
caseof mortgageinterest, which the Forgiveness Rules expressly state cannot be prepaid, there is no
express exclusion from eligible nonpayroll costs for prepayments of utility or rental expenses.

Reduction in Forgiveness Amount: Theloan amount eligible for forgiveness will be reduced (i) first, dollar-
for-dollar by the amount of anysalary cut for anyemployee employed bythe company during the covered
period or alternative covered periodthatisin excess of 25% of such employee’s total salary or wages for
the January 1, 2020 to March 31, 2020 period and either (i) did not receive annualized compensation of
$100,000 0r moreinany pay period in2019; or (ii) was not employed by employer in 2019; and (ii) second,
proportionally forreductionsinthe average number of full-time equivalent (FTE) employees during the 8-
week covered period compared to the average number of FTE employees per month during a reference
period selected bythe borrower. The borrower can select, one of the following reference periods: 2/15/19
-6/30/19,1/1/20-2/29/20, or, inthe case of seasonal employers, average number of FTE employees per
month between 2/15/19 — 6/30/19. Form 3508 contains a worksheet that provides step-by-step
instructions for calculating such reductions.

=  FTE Reduction Exceptions — No reductions are required for the following categories of employees
and the borrower caninclude the FTE of such employees in its calculation of average FTE for the
covered period (itappears that borrower can calculate as if such employee were still employed):
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e Any positions for which borrower made a good-faith, written offer to rehireanemployee or (as
addedintheForgiveness Rules) restore reduced hours atthe samesalary or wages during the
covered period which offer was rejected by the employee. Per the Forgiveness Rules, to utilize
this exception: (i) the borrower must have made a good faith, written offer to rehire/restore
the reduced hours of an employee during the covered period (or alternative payroll covered
period); (i) the offer was forthe same salary or wages/same number of hours as earned by such
employee in the last pay period prior to the separation/reduction in hours; (iii) the offer was
rejected; (iv) the borrower maintained records documenting the offer and its rejection; and (v)
the borrower informed the applicable state unemployment insurance office of such
employee’s rejected offer of reemployment within 30 days of the rejection.

e Any employee who during the covered period (a) was fired for cause, (b) voluntarily resigned,
or (c) voluntarily requested andreceived a reduction of hours.

e A borrower cannot include the FTE for such employees if the position was filled by a new
employee (i.e., borrower cannot double-count suchformer and replacement employee for the
same position). Forexample, if during the selected covered period a borrower fired for cause an
employee with an average of 20 hours paid per week, the borrower can include 0.5 FTE in its
average FTE calculations even though that employee is no longer employed. However, if the
borrowerfilled the position of the fired employee with a new employee andthat new employee
has an average of 30 hours paid per week, the borrower can include only the 0.75 FTE for the
newemployee.

Average FTE — Average FTE during the covered period or alternative covered period is determined
usingtheaverage numberof hours paid per week, divided by 40, androunded to the nearest tenth.
This calculation is done on an employee-by-employee basis and the maximum FTE for each employee
is capped at 1.0 (forexample: (i) if the average number of hours paid per week foran employee is 45,
thatemployee counts as 1 FTE, (ii) if the average number of hours paid per work foran employee is
30, that employee would count as 0.75 FTE). Borrowers can use a simplified method that assigns a
1.0 for employees whowork 40 hours or more per week and 0.5 for those who work fewer, but should
note thatdoing so mayunderstate FTEs if a borrower’s employees are workingless than 40 but more
than 20 hours per week. New employees not employed during the reference period can be included
inthe calculationof average FTE for the covered period.

No Double Penalty for Salary Decline Due to FTE Reduction —Under the Forgiveness Rules, to ensure
thatborrowers are not doubly penalized, the salary/wage reductionapplies only to the portion of the
declinein employee salary and wages thatis not attributable to the FTE reduction. (The SBA provides
the following example: “An hourly wage employee had been working 40 hours per week during the
borrower selected reference period (FTE of 1.0) and the borrower reduced the employee’s hours to 20
hours per week during the covered period (FTE of 0.5). There was no change to the employee’s hourly
wage during the covered period. Because the hourly wage did not change, the reduction in the
employee’s total wages is entirely attributable to the FTE employee reduction andthe borrower is not
required to conduct a salary/wage reduction calculation for that employee.”)

o Safe Harborsto Forgiveness Reduction:

Salary/Hourly Wage Reduction Safe Harbor — The safe harbor for reductions in salary/wages of
applicable employees must be assessed on an employee-by-employee basis. The borrower is exempt
from a reduction with respect to an employee if both: (1) the borrower reduced that employe€’s
compensation by more than 25% in the period beginning 2/15/20 and ending 4/26/20; and (2) the
average annual salaryor hourly wages of that employee as 0f6/30/20is equal to or greater thanthat
employee’s annual salaryor hourlywages as of 2/15/20.

e |tappearsthatin order to benefit fromthe safe harbor, the employee needs to be fully restored
(notjustto 75% of pre-reduction compensation levels).
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e What does “average” mean? —The implication of “average” in this context is unclear. Is it
sufficient for compensationto be restored by 6/30/20 to the same annualized salaryamount or
hourly wages that an employee was receiving on 2/15/20 (for example, if an employee was
making $5,000 per month (560,000 annualizedsalary) as of 2/15 and is reduced to 53,000 per
month on 3/1, does that employee simply need to be restored to 55,000 per month going-
forward as of 6/30)? Does “average” imply that an employee needs to be “caught up” so the
averagesalary or hourly wages foryear-to-date as of 6/30/20is equal to or greater thanannual
salary or hourly wages as of 2/15/20 (for example, would the employee need to receive $8,000
to make up for $2,000 less in monthly compensation for March —June, so that the employee’s
average annualizedsalary as 6/30is the same as on 2/15 (560,000))? Thisis a critical question
as beingrequired to deliver make-up payments will likely prove untenable for many empl oyers.

=  FTEReduction Safe Harbor—Borroweris exempt from the reduction in loan forgiveness for reduction
of the number of FTE employees if both of the followingconditions are met: (1) the borrower reduced
its average FTE employee levels in the period beginning 2/15/20 and ending 4/26/20; and (2) the
borrower restored by not later 6/30/20its total FTE employee |evels to its total FTE employee | evels
for the pay period inclusive of 2/15/20. Borrower is instructed to calculate FTE for each relevant
period (2/15—4/26/20, the pay period inclusive of 2/15/20, and total FTE as of 6/30/20) using the
same calculation methods required for determining Average FTE during the covered period or
alternative covered (described above).

e |tappearsthisisan“all or nothing” testandthatany partial restoration intotal FTE as of 6/30/20
below the total FTE for the pay period inclusive of 2/15/20 is insufficient for the safe harbor.

e Aswrittenin Form 3508 andthe Forgiveness Rules, the conditionthatthe borrower must have
reduced average FTE employees duringthe 2/15—4/26/20 period seems to imply thatsolong
as theborrower had anyreduction during that period all reductions (whether during that period
or after) can be cured by 6/30/20. This conflicts with prior guidance that suggested that
reductions occurring after 4/26 are incurable.

= Additional FTE Reduction Safe Harbor? —Form 3508 appears to include anadditional FTE reduction
safe harbor (PPP Schedule A) such that if a borrower has not reduced either (i) the number of its
employees or (ii) the average paid hours of its employees between 1/1/20 and the end of the covered
period or alternative covered, then there is no reduction in the forgiveness amount. Note that this
language references employees generally (not FTE employees or employees with annual
compensationbelow a specified level).

e Itis unclear if this safe harbor is conditioned on (i) no reductions on average between 1/1/20
andtheend of the covered period as compared to the numbers of employees or average paid
hours as of 1/1/20 (such that reductions restored during the covered period (or alternative
covered) would not affect the availability of this safe harbor), or (ii) no reductions atall, atany
timeduringsuch period (even if restored).

Application Review Flag: Borrowersthat, together with their affiliates, received PPP Loans in excess of
$2 million arerequired to check a box on Form 3508 indicatingas much. This will be used to flag
applications required to be reviewed by the SBA.

Certifications and Materials: Borrower must certify (among other certifications) that the forgiveness
amountwas used only for eligible expenses, has been appropriately reduced (for compensation or average
FTE reductions), does notinclude non-payroll costs in excess of 25%, and does not exceed 8-weeks’ worth
of 2019 compensation for any owner-employee or self-employed individual/general partner (capped at
$15,385per individual). Theapplication also reinforces thatthere are potential criminal charges for false
claimsin connectionwith the information provided in the applicationor supporting documents or if funds
were knowingly used for unauthorized purposes. Form 3508 includes a fulsome list of materials that a
borrower must submit and/or prepare and maintain with respect to its application for forgiveness (see
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Question 8 below), and makes clear that the borrower must retain all such materials for 6 years and
provide SBA authorized representatives access upon request.

Taxes: Amounts forgiven are not taxable income to the borrower. However, the IRS has held that a
borrower whose PPP loan is forgiven may not deduct the expenses that relate to the forgiven amount (i.e,
the eight weeks of wages, employee benefits, interest, rent, and utilities that determined the forgiven
amount).¥ Disallowing the deduction of such expenses significantlyreduces the tax benefit of PPP loans.
Thereare some bi-partisan efforts to reverse that decisionbutitis notyet clear if they will be successful.

Forgiveness Review Process: To receive loan forgiveness, a borrower must submitits Form 3508 together
with the other materials required under Form 3508 or requested by the lender (see Question 8 below).
While the Review Rules require the lender to confirm receipt of all requisite documentation and to use
such materials to confirm certain ofthe borrower’s calculations as part ofa “good-faith review,” the lender
may rely on borrower representations/certifications and the onus remains on the borrower to provide an
accurate calculation of the loan forgiveness amountand to supply accurate information and calculations
in its forgiveness application.Xiil |f enders identify errors in a borrower’s calculation or material lack of
substantiation in the supporting documents, lenders are directed to work with the borrower to remedy
the issue (i.e.,as opposed to denying forgiveness without an opportunity to ameliorate such deficiencies).

= Lenders mustmakea determinationasto loan forgiveness in notless than 60days fromreceipt of a
“complete application” and will reportits decision to the SBA. The lender must also notify the
borrower of its decision.

= Lender Approves Forgiveness (All or Part) — If a Ilender determines a borrower is entitled to
forgiveness of all or a portion of theamount requested, the lender mustrequest payment from the
SBAwhen itdelivers its forgiveness determination to the SBA.XIV The SBAwill not laterthan 90 days
after the lender issues its decision to the SBA will remit the forgiveness amount to the Iender, plus
anyinterestaccrued throughthe date of payment, less any EIDLadvance amounts. Thistimeframe
is subjectanySBAreview of theloan/loan application, during which time a loanmay not be forgiven
(the SBA Review Process is discussed further below). The forgiveness process may take as many as
150 days assuming no issues that create delays (e.g., SBA/lender information requests, SBA
undertakes a review of theloan/loan application).

e Per the Review Rules, if the amount remitted by SBA exceeds the remaining principal balance
because the borrower made scheduled payments on the loan after the 6 month payment
deferral, thelender must pay the excess amount (including accrued interest) to the borrower.
This suggests that payments need not be further deferred while a forgiveness application is
pending (though nothing precludes a bank from opting to provide further deferral).

= Lender Denies Forgiveness (All or Part) — If alender issues its decisionto the SBAthatall ora portion
of therequested forgiveness amountis to be denied, the lender must (i) provide the SBA a reason for
such denial, and (ii) notify the borrower of such decision. The SBA has the right to review such
determinationin its sole discretion. Within 30 days of notice from the lender, a borrower may
request that the SBA review the lender’s decision. While it appears that such review must be
accomplished within the 90 day forgiveness-review period, the Review Rules are not clear and such
review may exceed that time frame. If only a portion of the loanis forgiven or if the forgiveness
request is denied, the balance must be repaid by the borrower on or before the 2 -year maturity of
the loan.

Many Questions Remain: Form 3508, the Forgiveness Rules andthe Review Rules |eave manyimportant
questions unanswered, including:

= |t remains unclear how a fully-furloughed employee who is not receiving compensation, but
continues to receive benefits from the borrower is to be treated for purposes of calculating (and
reducing) the forgiveness amount. While the Forgiveness Rules indicate that a reduction in an
employee’s wages/salarythatis the result of a reduction in hours does not create a “double penalty”
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for purposes of reducing the forgiveness amount (such that only the FTE-based reduction applies),
what about a fully-furloughed employee who has had their hours eliminated (and as a result their
compensation reduced to $0)? Is it indeed the case that if a borrower was forced to fully-furlough
50% of its workforce, inpartto ensure sufficient funds to continue to payfor the healthcare benéefits
for such employees, that the borrower may suffera 50% reduction in its forgiveness amount?

= |fthe forgiveness review process is not completed prior to the expiration of the 6 month payment
deferral, will (or at a lender’s election can) the deferral period be extended until a forgiveness
decisionisrendered?

= Underscoring the unaddressed complications raised by dates hard-wiredinto the CARES Act and PPP
Rules, it is unclear what borrowers should do if June 30th falls within their covered period (or
alternative covered period)? Arethey requiredto restore compensationto the 2/15/20 levels during
their covered period (or alternative covered period)?

= Thereis noguidancerelatedtoifand whata borrowerisrequired to do after June 30 or the end of
the covered period (or alternative covered period). Would there be any consequences to borrower
reducingits FTE countand/or reducing compensation to employees at that pointin time? Form 3508
does require the borrower to provide the number of its employees as of the date it applied for the
loanand asof thedateitapplied forforgiveness. Isthat meaningfulinany way? Given thattheloan
forgiveness processis likely to last several months after the end of the covered period (or alternative
covered period) this could be an importantissue.

= Secretary Mnuchinindicated on May 11,2020thatTreasuryand the SBAarelookinginto “technical
fixes” for therestaurantindustry. Those “fixes” are notaddressed in the application, anditremains
to beseen whether Treasury and the SBAwill provide some accommodations for hotels, restaurants
and other service businesses (gyms, salons, etc.) required to shutter or substantially reduce working
hours asa resultof COVID-19 (e.g., adjusting FTE requirements for such businesses so that they are
notunfairly subject to forgiveness amount reductions).

Credit Elsewhere: The SBA has waived the requirement that borrower not be able to obtainfinancing elsewhere
(butseediscussionof the “necessity” certificationabove).

Disbursements: Lenders must make a one-time, full disbursement of a PPP loan within 10 calendar days of
approval (the date on which the SBA assigns a loan number). Loans that have not been disbursed because a
borrower fails to submit required loandocumentation within 20days of loanapproval are cancelled.

Other Economic Considerations: PPP loansare non-recourse obligations provided thatthe loan proceeds are
used for permitted purposes. No yearly or guarantee SBAfees will be charged.

Employee RetentionTax Credit: Borrowers underthe PPP are ineligible for the Employee Retention Tax Credit
made available under the CARES Act. However, borrowers that return PPP loan proceeds before the expiration
of the limited safe harbor are againeligible for the Employee Retention Tax Credit.

Social Security Tax Deferral: The CARES Act permits employers to delay payment of the 6.2% employer share
of the Social Security tax (but not the 1.45% employer share of the Medicare tax) from the date of enactment
through 12/31/20. Thetaxis payable over thefollowing 2 years withhalf paid by 12/31/21and the other half
by 12/31/22. However, such deferral is not available foran employer who has a PPPloan forgiven.

First Come, First Served: The PPP Rules expressly state that the PPP is “first-come, firstserved”. As noted
above, should additional funding become available, potential borrowers should be prepared to apply quickly.

Lender FeeLimits: Processingfees paid tolenders will be based on the balance of theloanoutstanding at the
time of final disbursement. Alender will receive a fee equal to a percentage of such final disbursement as
follows: (i) 5.00% for loans $350,000 and under; (ii) 3.00% for loans of more than $350,000 and less than $2
million; and (iii) 1.00% for loans of at least $2 million. Lenders may not collectanyfees from the applicant.
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o [KEY UPDATE] The Review Rules providethatifthe SBAconducts a review of a PPP loananddetermines
thata borrowerisineligible, then the lender is not eligible for a processing fee. Lender fees are subject to
clawback within 1 year of disbursement of a PPP-loanif the SBA determines thata borrower was ineligible.

Agent Fee Limits: The CARES Act authorizes the SBAto establish limits on fees that can be collected by agents
thatassistapplicantsin applying forthe PPP. The PPP Rules provide thatthe fees of such agents will be paid by
the lender out of the fees the lender receives from the SBA (i.e., the agent may not collect fees from the
borrower or be paid out of PPP loan proceeds). The total amountanagent can collect from a lender for providing
such assistance is capped at: (i) 1.00% for loans of not more than $350,000 (<$3,500); (ii) 0.50% for loans of
morethan $350,000 and lessthan $2 million ($1,750 - ~$9,999); and (iii) 0.25% for loans of at least $2 million
(55,000 +).

Application: Each applicant seeking a 7(a)loan under the PPP is required to submit a Paycheck Protection
Program Borrower Application Form (SBA Form 2483) to a participating lender (together with any other
documentationrequired by thelenderas part of the application process (see FAQ 4 below)).

Burden of Assessing Eligibility/Certifications: PPP Rules and related SBA guidance place the burden on
borrowers to confirm their own eligibility (including calculating payroll costs, assessing affiliation and
determining employee headcount) and the accuracy of the information it supplies to the lender, and permit
lenders to rely on borrower certifications in determining loan eligibility and provide that the SBA will hold
lenders harmless for a borrower’s failures to complywith the PPP’s criteria.

[KEY UPDATE] SBA Review Process: Underthe Review Rules, the SBA has broad authority to review any PPP
loan at any time, in its discretion (including after aloan is forgiven).

o Scope of Review —The SBA may review: (i) borrower eligibility (based onthe CARES Act, rules and guidance
in effectatthe time of its applicationandits Form 2483), includingthe application of the SBA’s affiliation
rules (see Size Standard and Affiliation above) and list of ineligible industries (as modified forthe PPP) (see
Ineligible Industries below); (ii) loan amount calculation and use of proceeds; and (iii) loan forgiveness
amount claimed by the borrower. If the SBA undertakesa review of a PPP loan, it will notifythe lender
andthelender mustnotify the borrowerin writing within 5 business days. Alender cannot approve any
applicationfor loanforgiveness until the SBA notifies the lenderinwriting thatit has completed its review.

o SBA Requests — If loan documentation submitted to the SBA or any other information indicates that a
borrower may be ineligible for a PPP loan or may be ineligible to receive the loan amount or loan
forgiveness amount claimed by the borrower, the SBA will (directly or via the lender) request additional
informationfromthe borrower and the SBAwill considerall information provided in response. Failure to
respond mayresultin a finding of ineligibility or thata borroweris ineligible for loan amount/forgiveness
amountclaim.

o SBADeterminations—If the SBAdetermines thata borrowerwas ineligible for the PPPloan (e.g., because
the borrower lacked anadequate basis for the certifications madein its PPPloan application) the loan will
not be eligiblefor loan forgiveness and the SBAwill direct the lender to deny the forgiveness application.
If the SBA determines thatthe borrower isineligible for theloan amount or forgiveness amount claimed,
the will directthe lender to deny theloan forgiveness applicationin wholeor inpart,asapplicable. Such
denial may be in addition to the SBA’s exercise of other remedies (including, e.g., repayment of the PPP
loan) and many expose the borrower to penalties (discussed below “Consequences of a False Filing”)

o Appeal —Aborrower may appeal such SBA determinations. The SBA intends to issue a separate interim
finalruleontheappeal process.

Consequences of a False Filing: An applicantisrequiredas partof both Form 2483 (Loan Application) and Form
3508 (Forgiveness Application) to certify thatit understands that knowingly making a false statementin order
to obtain a SBA-guaranteed loanis punishable by law (including by imprisonment and significant monetary
fines). Penaltiesinclude:
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o Criminal Penalties —Potential criminal penalties for false statements or fraud in connection with a PPP loan
include (i) imprisonment of not more than5 years and/or afine of up to $250,000 (18 USC §§1001 & 3571);
(ii) imprisonment of not morethan 2 years and/ora fine of not morethan $5,000 (15 USC § 645(a)); and (iii)
imprisonment of not more than 30 years and/or a fine of not $1 million (18 USC § 1014).~ Beyond the
penalties expressly referenced in the PPP loan application, criminal penalties under other federal fraud
statutes or SBA-specific criminal statutes (e.g., regarding embezzlement or concealment) may apply. For
further discussion on the subject of potential criminal risks see our client alert Rear View Mirror: Criminal
Exposure for Companies that Received PPP Loans underthe CARES Act.

o Civil Penalties —n addition to criminal penalties, the government can pursue civil fraud remedies under the
civil False Claims Act (31 U.S.C.3729-3733) or the Program Fraud Civil Remedies Act (31 U.S.C.3801-3812).

The threat of enforcement of such penalties is bolstered by the answer to Question 39 of the SBA’s FAQ
(published on April 29, 2020) which was reiterated in the answer to Question 46 (published May 13, 2020)
which states that the SBA “will review all loans in excess of $2 million, in addition to other loansas appropriate,
following the lender’s submission of the borrower’s loanforgiveness application.” (emphasis added). The SBA
has indicated additional guidance implementing such review and audit procedures are forthcoming. Giventhe
potential risks and heightened scrutiny from Treasury, the SBA, the U.S. Justice Department (nationally and
regionally), and the public and press more broadly of the companies receiving PPP loans, it is imperative the
applicants carefullyreadandconsiderall certifications being madeinForm 2483, Form 3508, and inanyother
documentationsubmitted to the SBAor an PPP lender.

. Frequently Asked Questions

e Q1: What affiliation rules apply (for purposes of determining the number of employees of an applicant
togetherwithits affiliates)?

o A: According to the U.S. Treasury Department’s affiliation guidance, the four affiliation tests below are
applicableto anaffiliationassessment for purposes of determiningeligibility under the PPP. The Treasury
Department’s guidance (combined with language in the CARES Act rescinding the SBA’s February 2020
Interim FinalRule on affiliation standards) confirms that the pre-2020 SBArules on affiliation (13C.F.R. §
121.301(f)(1)—(4)) aretherelevantaffiliationrules for purposes of the PPP:

= Affiliation based on ownership;
= Affiliation arising under stock options, convertible securities, and agreements to merge;
= Affiliation based on management;and
= Affiliation based on identity of interest between “closerelatives.”
e Q2:Whenisaminority shareholder deemed to have control (and therefore affiliation)?

o A: The SBA distinguishes between rights in respect of ordinary business actions and “extraordinary”
business actions necessary to protect the minority investor's investment. In instances where
supermajority consent is required for ordinary business actions, the minority investor’s ability to block
such actions gives rise to negative control and the investor will be deemed an affiliate. In contrast, a
minority investor’s ability to block “extraordinary” business actions should not give rise to affiliation
between a minority investorand the applicant. Please note that this distinction is derived from SBA case
law, not all of which is specific to the affiliation rules for 7(a) loan programs (like the PPP). Applicants
are strongly encouraged to carefully assess any minority protections before determining that such
protections do notgive rise to affiliation.

Examples of minority rights that have been Examples of minority rights that are with respect
determined to establish control by the minority to “extraordinary” business actions and have been
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investor and result in affiliation include the
following:

Making, declaring, or paying distributions or
dividends other than taxdistributions;
Establishing a quorum at a meeting of
stockholders (and likely, by extension, at a
meeting of the board);

Approving or making changes to the
company’s budget or approving capital
expenditures outside the budget;
Determiningemployee compensation;
Hiring andfiringofficers and executives;
Blocking changes inthe company’s strategic
direction;

Establishing or amending an incentive or
employee stock ownershipplan;

Incurring or guaranteeing debts or
obligations;

Initiating or defending a lawsuit;

Entering into contracts or joint ventures;
and

Amending or terminating | eases.

determined not to establish control (and thus, no
affiliation) include the following:

Selling all or substantiallyall of the company’s
assets;

Placing an encumbrance or lien on all or
substantially all of the company’s assets;
Engaging in any action that could resultina
change in the amount or character of a
company’s capital contributions;

Changing thecompany’s line of business;
Engaging in a merger transaction (only
appliesto veteran-ownedbusinesses);
Issuing additional stock/equity;
Amendingthe organizational documents of a
company;

Filing for bankruptcy;

Amending the governing documents to
materially alter the rights of the existing
owners;

Dissolving the company;

Increasing, decreasing, or reclassifying the
authorized capital of the company;

Taking an action in contravention of a
company’s charter, bylaws, operating
agreement or similargoverningdocuments;
Disposing of the company’s goodwill;
Committing any act that would make it
impossible for the company to carry on its
ordinary course of business;

Submittinga company’s claim to arbitration;
Enteringinto a confession of a judgment;
Adding new members; and

Approvingan increase or decreasein the size
of the company’s board of directors or other
governing body.

o The SBA has confirmed that a minority shareholder can eliminate such affiliation if such shareholder
“irrevocably waives or relinquishes” suchrights.

¢ Q3:Whendoesamanagement agreement create “control”?

o A: Management agreements that give the management company sole discretion over the business
operations with minimal oversight of the decision-making by the applicant, while not passive, create
affiliation between the management company and applicant. However, affiliation is not created between
the applicant and the management company if the management agreement includes “meaningful
oversight” by the applicant over the management company’s activities. A management agreement that
provides for the applicant business to do all of the following inherently provides for “meaningful
oversight”: (i) approval of the annual operating budget; (ii) approval of any capital expenditures or
operating expenses over a significant dollar threshold; (iii) control over bank accounts; and (iv) oversight
over the employees operating the business.

e Q4:Inadditiontothe Form 2483, what other documentationare lenders asking for?
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o

A: Lenders have been generally requesting the following, though they may request additional or
alternative materials:

= |RS940,941, or 944 payroll taxforms for2019, and if available, Q1 2020;

= Payroll processor records and other payroll reports/ledger for 2019 and YTD 2020 with
corresponding bank statements (which should capture the following information: salary, wages,
commission, or similar compensation; ti ps; vacation; parental, family, medical or sick | eave; group
healthcare benefits; retirement benefits; andstate or local taxes on employee compensation);

= 1099sforindependent contractors for2019;
= Documentationevidencing health insurance premiums under agrouphealthplan;
= Documentationevidencing the sum of all retirement planfunding paid for by the applicant;and

= Organizational documents (articles of incorporation/organization, bylaws, operating agreement,
partnershipagreement, owners’ driver’s licenses, etc.) and taxidentification numbers (EINs or SSNs,
as appropriate).

e Q5: What non-profits are eligible for the PPP?

@)

A: The SBA’s Interim Final Rule on the PPP states that tax-exempt nonprofit organizations described in
section 501(c)(3) of the Internal Revenue Code (IRC) and tax-exempt veterans organizations described in
section 501(c)(19) of the IRC are eligible for the PPP. The fact that the SBA specifically called out these
two types of non-profits suggests that these are the only types of non-profits eligible for the PPP.

e Q6: What information about PPP borrowers will become publicly available?

(@]

A: Requests for information about a borrower may be denied unless the SBA has the written permission
of the borrower or theinformationis subjectto disclosure under the Freedom of Information Act (FOIA).
FOIA requires the SBA to disclose, upon request, information supplied by borrowers as part of loan
programs upon request, including:

=  Statistics on the PPP (individual borrowers are notidentified inthe statistics) and

= Borrower informationincluding: (i) names and commercial street and e-mail addresses; (ii) names of
officers, directors, stockholders or partners; and (iii) loan amount.

Proprietary dataona borrower is not routinely made available to third parties, and commercial or financial
informationobtained from a person isexempt from FOIA requests. Further, according to the SBA, materials
and information generally exempt from FOIA requests include: financial statements; credit reports;
business plans; fiscal projections; pricing or payroll information; corporate structures; personal and
business taxreturns; non-statistical information on pending, declined, withdrawn or cancelled applications
or on defaults or delinquencies; requests for size determinations; loan applications; and loan officer's
reports (among other materials and information). Under the Privacy Act, the SBA is also authorized to
make certain “routine uses” of information protected by that Act (e.g., disclosure of information
maintained in SBA’s records when it indicates a violation or potential violation of law to the appropriate
Federal, State, local or foreign enforcement agency).

Q7: What should aborrowerdo if arule change (or FAQ) alters aBorrower’s eligibility?

While there is greater clarity now around the risks associated with the necessity certification, there remains a
broader issue of what actions an existing borrower must take when a PPP Rule or FAQ that alters or clarifies PPP
eligibility would resultin that borrower beingineligible. Question17 of the SBAFAQs provides that borrowers “may
rely on thelaws, rules, and guidance available at the time of the relevant application” and do not need to take action
based on updated guidance. However, leaning on Question17 comes with potentially serious pitfalls. First, FAQis
notlaw or part of an Interim Final Rule, soitis uncertain how much equal weight an FAQ carries. Second, itis unclear
whether the SBA draws a meaningful distinction between a newlaw, rule, or guidancethatis a truechangein the
PPP as compared to a clarification, or less, a reassertion of an existing rule. The government may also take the
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positionthatthe May 18t"safe harbor period, while purportedly applying onlyto the necessity certification, allowed
borrowers the opportunity to return funds andany borrower who choose notto do so, in effect, recertified that it
is eligible for a PPP loan. A borrower whose eligibility is in question that retained its PPP loan after May 18" may
ultimatelyhaveto repay loan proceeds in full (potentially immediately or on an expedited basis) and perhaps even
criminal and civil penalties (e.g., if a borrower has to re-certify as to eligibility in a forgiveness application) (see
“Consequences of a False Filing” below).

e Q8: In addition to the Form 3508, what other materials must be submitted as part of the loan forgiveness
application and for how long must such materials be retained?

o Payroll Cost Documentation — Documentation verifying the eligible cash compensation and non-cash
benefit payments from the eight-week covered period or alternative covered period, consisting of:

= Bankaccountstatements orthird-party payroll service provider reports documenting the amount of
cash compensation paid to empl oyees;

= Taxforms (orequivalentthird-party payroll service provider reports)for the periods that overlap with
the covered (payrolltax filings (i.e., Form 941) andstate quarterlybusiness and individual empl oyee
wagereportingandunemploymentinsurance tax filings).

= Payment receipts, cancelled checks, or account statements documenting the amount of any
employer contributions to employee health insurance and retirement plans that the Borrower
included in the forgiveness amount.

o Nonpayroll Costs — Documentation verifying existence of the obligations/services prior to February 15,
2020 andeligible payments from the covered period.

=  Business Mortgage Interest Payments — Copy of lender amortization schedule and receipts or
cancelled checks verifying eligible payments from the covered period; or lender account statements
from February 2020andthe months of the covered period through one month after the end of the
covered period verifying interestamounts andeligible payments.

=  Business Rent or Lease Payments — Copy of current lease agreement and receipts or cancelled checks
verifying eligible payments from the covered period or lessor account statements from February 2020
and fromthe covered periodthrough one month after the end of the covered period verifying eligible
payments.

=  Business Utility Payment — Copy of invoices from February 2020and those paid during the covered
period andreceipts, cancelled checks, or account statements verifying those eligible payments.

o FTE Reference Period Documentation — Documentation showing the average number of FTE employees
on payroll per month employed by the borrower during the selected reference period (see “Reductions in
Forgiveness Amount above”). Such documentation may include payroll tax filings and state quarterly
business andindividual employee wage reporting and unemploymentinsurance taxfilings.

o Borrower is not required to submit (but must retain) the PPP Schedule A Worksheet included in Form
3508 (whichisusedto calculate average FTE duringthe covered period or alternative covered period, list
salary and compensation paid to employees during the covered period or alternative covered period,
confirm whether any related reductions to the forgiveness amount are required, and confirm whether any
such reductions fall within the safe harbor exceptions (if restored by June 30, 2020)) and related
documentation supporting the calculations in such worksheet.

o The Borrower mustretain all such documentationin its files for 6 years after the date the loan is forgiven
or repaidin full, and permit authorized representatives of SBA, including representatives of its Office of
Inspector General, to access such files upon request.

o Demographic Information — Borrowers can complete an optional form on certain demographic
information (including gender, race, ethnicity, and veteran status/relationship).
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. Overview of the Paycheck Protection Program Liquidity Facility

On April9,2020the Board of Governors of the Federal Reserve System introduced the Paycheck Protection
Program Liquidity Facility (the “PPPLF”) pursuant to section 13(3) of the Federal Reserve Act. The PPPLF came as
part of a broader announcement by the Federal Reserve and Treasury regarding the implementation of new and
expansion of existing Federal lending programs, including the Main Street Lending Program aimed at making new
loans available to businesses with up 10,000 employees. Notably, the guidance provides thataborrower underthe
PPP canalso borrow under the Main Street Lending Program. (For more on the Main Street Lending Program, see
our clientalert.

Theterms of the PPPLF are summarized in a term sheet released by the Federal Reserve in conjunction with
its announcement, and further detailed in frequently asked questions published by the Federal Reserve. The
purpose of the PPPLF isto increase liquidity for lenders participating in the PPP (a “PPP Lender”)™iso thatthey can
engage in more expansive origination of PPP loans. Under the PPPLF, Federal Reserve Banks will extend credit to
PPP Lenders in the form of non-recourse™ii termloans (“PPPLF Loans”) atan interest rate of 0.35%. PPP loans will
serve as collateral for a corresponding PPPLF Loan (with such collateral valued at the principal amount of the PPP
loan). PPP Lenders can borrow fromthe PPPLF an amount up to the principal amount of PPP loan collateral that it
can pledgeto the Federal Reserve. OnApril 30,2020, the Federal Reserve confirmedthata PPP Lenders will be able
to pledgeas collateral notonly PPP loans thatitoriginates, butalso PPP loans acquired on the secondary market.

PPP Lenders seeking PPPLF Loans are requiredto pool all PPP Loans that have the same maturity date, and
will receive a single extension of credit secured by such pooled PPP loans. PPP Lenders willneed to ensure that they
simultaneously pledge all PPP loans with the same maturity date. There will be a separate extension of PPPLF credit
for each maturity date of PPP loans that are pledged as collateral. PPP loans cannot be pledged as collateral until
the PPP loan has been originated, and cannot be pledged inadvance for anextension of creditata later date.

The terms of a PPPLF Loan will be closely aligned with the underlying PPP loans serving as collateral. The
principal amount and maturity period of a PPPLF Loan will bethe sameas that of theunderlying pool of PPP loans
(generally2 years). APPP Lender is required to repayan extensionof credit under the PPPLF whenever (i) the PPP
Lender has been reimbursed by the SBAfor a loanforgiveness (to the extent of the forgiveness), (ii) the PPP Lender
has received paymentfromthe SBA representing exercise of a loan guarantee, or (iii) the PPP Lender has received
paymentfromthe PPP borrower of an underlying PPP loan. In each suchinstance, the PPP Lender must promptly
report to the lending Federal Reserve Bank any payments on pledged PPP loans so that the corresponding PPPLF
Loan can be adjusted accordingly. The maturity of a PPPLF Loan will accelerate (i) in conjunction with the
acceleration of an underlying PPP loan upon a default and resulting sale to the SBA by the PPP Lender of such PPP
loan to realize on the 100% guarantee, and (ii) to the extent of any loan forgiveness reimbursement received by a
PPP Lender fromthe SBA in respect of the underlying PPP loan.¥* PPP Lenders are notrequired to pay any fees to
participateinthe PPPLF andthereare no prepayment penalties.

PPP Lenders seeking a PPPLF Loan must execute a PPPLF Letter of Agreement and make a certification that
(i)itis notinsolvent and (ii)*is unable to secure adequate credit accommodations from other banking i nstitutions.

The Federal Reserve hasindicated thatit will publicly disclose certain information regarding the PPPLF. The
Federal Reserve will report weekly (on an aggregate nationwide basis) balance sheet items related to the PPPLF.
Further, the Federal Reserve has indicated thatit will alsoproduce a monthly report regarding the new CARES Act-
related lending facilities, which would include PPPLF, detailing (i) names and details of participants in eachfacility,
(ii) amounts borrowed and interest rate charged, and (iii) overall costs, revenues and fees for each facility. Similar
informationwill also be publicized by the Federal Reserve one year after the termination of the PPPLF. On May15,
2020, theFederal Reserve reported thatas of May 6, 2020, nearly $30billion had been advanced underthe PPPLF
(the Federal Reserve also publisheda list of transaction-specificdisclosures as of May 15, 2020, available here).

All depository institutions that originate PPP loans are eligible to borrow under the PPPLF. On April 30,
2020, the Federal Reserve confirmed that other SBA-qualified PPP lenders, including depository institutions (i.e,
banks and credit unions) and non-depository institutions, such as community development financial institutions,
small business |lending companies licensed by the SBA, and some financial technology firms.

23 Proskauer®»


https://www.federalreserve.gov/newsevents/pressreleases/monetary20200409a.htm
https://home.treasury.gov/news/press-releases/sm968
https://www.proskauer.com/alert/where-is-main-streetfed-provides-guidance-on-the-main-street-lending-program
https://www.federalreserve.gov/newsevents/pressreleases/files/monetary20200409a6.pdf
https://www.frbdiscountwindow.org/pages/general-information/faq#list-item-1%C2%A0
https://www.federalreserve.gov/newsevents/pressreleases/monetary20200430b.htm
https://www.frbdiscountwindow.org/pages/general-information/~/media/b647c8b1db0c4c06859c28a8c2bf79fb.ashx
https://www.frbdiscountwindow.org/pages/general-information/~/media/be8be8cc03af4b968a64a7e972b6db61.ashx
https://www.federalreserve.gov/newsevents/pressreleases/monetary20200423a.htm
https://www.federalreserve.gov/publications/files/mlf-msnlf-mself-and-ppplf-5-15-20.pdf
https://www.federalreserve.gov/publications/files/PPPLF-transaction-specific-disclosures-5-15-20.xlsx
https://www.federalreserve.gov/newsevents/pressreleases/monetary20200430b.htm

As with the other Federal programs implemented in connection with the CARES Act, itis reasonable to
expect that the contours of the PPPLF will continue to evolve. The PPPLF is scheduled to remain in effect until
September 30,2020.

%k 3k %k %k %k

Proskauer's cross-disciplinary, cross-jurisdictional Coronavirus Response Team is focused on supporting and
addressing client concerns. We will continue to evaluate the CARES Act, related rules and regulations and any
subsequent legislation to provide our clients guidance in real time. Please visit our Coronavirus Resource
Center for guidance on risk management measures, practical steps businesses can take and resources to help
manage ongoing operations.

i The “PPP Rules” include: (i) an Interim Final Rule governing the PPP generally (published April 2, 2020); (ii) an Interim
Final Rule regarding the application ofthe SBA’s affiliation rules to the PPP (published April 2, 2020); (iii) an Interim Final Rule
regarding additional eligibility criteria and requirements for certain pledges of loans (with a principal focus on certain se If-
employed applicants) (published April 14, 2020), (iv) an Interim Final Rule regarding certain requirements for promissory notes,
authorizations, affiliation, and eligibility (published April 24, 2020); (v) an Interim Final Rule on additional criterion for seasonal
employers; (vi)an Interim Final Rule on disbursements (published April 28, 2020); (vii)an Interim Final Rule on corporate groups
and non-bank and non-insured depository institution lenders (published April 30, 2020); (viii) an Interim Final Rule on
nondiscrimination and additional eligibility criteria (published May 5, 2020); (ix) an Interim Final Rule regarding extension of the
limited safe harbor with respect to certification concerning need for PPP loan request (published May 8, 2020); (x) an Interim
Final Rule on loanincreases (published May 13, 2020); (xi) an Interim Final Rule on eligibility of certain electric cooperatives
(published May 14, 2020); (xii) an Interim Final Rule on the treatment of entities with foreign employees; (xiii)an Interim Final
Ruleonthesecondextensionofthelimitedsafe harborwithrespecttothe necessitycertificationandlenderreporting(publishe d
May 20, 2020); (xiv)an Interim Final Rule on Loan Forgiveness (published May 22, 2020), and (xv) an Interim Final Rule on SBA
loan review procedures and related borrower and lender responsibilities (published May 22, 2020).

i Of the newly appropriated $310 billion, $60 billion is expressly allocated for guarantees of loans made by smaller
banks, smaller credit unions,and community financial institutions (which encompasses certain community developmentfinancial
institutions, minority depository institutions and other institutions that provide financing to underserved and economically
disadvantaged communities). The PPPHCEA also increased the funding available for the SBA’s economic injury disaster loan
(“EIDL”) program ($50 billion in new funding) and for the EIDL grant program introduced in the CARES Act ($10 billion in new
funding). Additionally, the PPPHCEA appropriated atotal of $100billion to the Public Health and Social Services Emergency Fund,
including $75 billion to be distributed by the U.S. Department of Health and Human Services to certain eligible healthcare
providers (e.g., hospitals)to reimburse expenses and lost profits attributable to coronavirus. Read more in our clientalert on
the health care fundingunder the PPPHCEA and the CARES Act (including grants from the Provider Relief Fund).

ii Internal Revenue Service, Notice 2020-32.

v Plus any outstandingamount under a pre-existing EIDL made on or after January 31, 2020 and before April 3, 2020
net of any EIDL advance (as EIDL advances do not require repayment).

V-Under the Interim Final Rule published on May 13, 2020, if a seasonal employer received a PPP loan before the
alternative criterionfor determiningits maximum loan amount(publishedon April 28, 2020) and would be eligible for a highe r
maximum loan amount under the alternative criterion, the lender may submit a request to the SBA to upsize and make an
additional disbursement in respectof such PPP loan. The lender must have not yet submitted itsinitial SBA Form 1502 in respect
of such PPP loan and the borrower must supply the lender with the required documentation to support the increase. All caps
and limitationson PPP loan amounts apply to such anincreasedloan.

Vi The CARES Act waives the affiliation rules if the borrower receives financial assistance from an SBA-licensed Small
Business Investment Company (SBIC) in any amount (including, per the PPP Rules, any type of financinglisted in 13 CFR 107.50,
such as loans, debt withequity features, equity,and guarantees). The PPP Rules further clarify that affiliation rules are waived
even if the borrower received investment from other non-SBIC investors.

Vil The SBA’s determination concemingthe certificationregarding the necessity of the loan request will not affect
SBA’s loan guarantee.

viii For instance, must cash reserves be depleted and other investments or assets liquidated before a borrower can
certify? Does access to other (non-forgivable) debt (e.g., undrawn lines of credit), which likely comes at a higher cost of capital,
dictate that the borrower cannot make the certification of need? If such other sources of capitalare available but can only
carry the business for a limited period of time, what financial cushion makes it impossibl e to make the certification?
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% The Interim Final Rule on Additional Eligibility Criteria and Requirements for Certain Pledges of Loans address in detail
the process and requirements for PPP loan applications by self-employed applicants who filed or will file a Form 1040 Schedule
C for 2019, including step-by-step instructions for calculating payroll costs depending on whether such applicant has or does not
have employees.

X SBA guidance clarifies that this treatment follows the computation of self-employment tax from IRS Form 1040
Schedule SE Section A line 4 and removes the “employer” share of self-employment tax, consistent with how payroll costs for
employees in the partnership are determined.

X Initial Forms 1502 for PPP loans approved prior to April 28, 2020are due on May 22, 2020. Forall other PPP Loans,
the initial Forms 1502 are due within 20 calendar days after the PPP loan is approved.

XAi Internal Revenue Service, Notice 2020-32.

Xi Calculationsto be confirmed by the lender (via review of supporting materials provided with the Form 3508) include
(i) the amount of Cash Compensation, Non-Cash Compensation, and Compensation to Owners (claimed on Lines 1, 4, 6, 7,8, and
9 of PPP Schedule A), (ii) the amount of Business Mortgage Interest Payments, Business Rent or Lease Payments,and Business
Utility Payments (claimed on Lines 2, 3, and 4 of the PPP Loan Forgiveness Calculation Form), and (ii) the calculation of pay roll
costs divided by 0.75% (on Line 10 of the PPP Loan Forgiveness Calculation Form).

XV A lender must provide the SBA as part of its a forgiveness approval or denial determination: (1) the PPP Loan
Forgiveness Calculation Form; (2) PPP Schedule A; and (3) the (optional) PPP Borrower Demographic Information Form

» EIDL borrowers may also be subject to fraud charges (and resulting fines and imprisonment) under 18 USC § 1040,
which addressesfraud in connection with major disaster or emergency benefits.

»i The SBA has confirmed that, for purposes ofthe PPP, an applicant’s participation in an employee stock ownership
plan (ESOP) does not trigger application of the affiliation rules.

wii While referred to here as PPP Lenders (asthese arethe institutions that ultimately lend to the end -recipients of PPP
loans), the term sheet and FAQrefer to such institutionsin the contextofthe PPPLF as PPPLF borrowers.

wiii Non-recourse status of the PPPLF Loan may change if the PPP Lender breaches any of the representations,
warranties, or covenantsin the PPPLF documentation, or engages infraud/misrepresentation in connectionwith participation in
the PPPLF.

Xix As described in Interim Final Rule published collectively by the Federal bank regulatory agencies (Board of Governors
of the Federal Reserve System, Federal Deposit Insurance Corporation (FDIC), Office of the Comptroller of the Currency (OCC)),
for participating eligible financialinstitutions: (i) the PPPLF is considered to be zero percent risk for purposes of risk-based and
leverage-based capital requirements because PPP loansare 100% guaranteed by the SBA; and (ii) loans extended by the PPPLF
to participatingeligible financial institutions will not increase the regulatory capital requirements for those institutions. The
Interim Final Rules take effect immediately, but are subject to a 30-day public comment period.

* However, the Federal Reserve has clarified that this certification may be based on economic conditionsin the market
or markets intended to be addressed by the PPPLF facility. The certifying PPP Lender may considercurrent economic or market
conditions as compared to usual economic or market conditions, including the availability and price of credit for small businesses
with diminished revenue streams. For purposes of certifying that it is unable to secure adequate credit accommodations
elsewhere, such PPP Lender does not need to establish that creditis unavailable, rather that credit accommodations may be
available, but at prices or on conditions that are inconsistent with a normal, well-functioning market.

xi Certain additional documentation requirementsapply for depository institutions that have not already established
access to the Federal Reserve’slending programs for depository institutions (“discount window” programs).
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