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US Legislation Implements New Filing Fees, Adds Foreign
Subsidy Disclosure Requirements to HSR Rules

Congress passes the Merger Filing Fee Modernization Act of 2022, changing Hart-Scott-
Rodino Act filing fees and adding disclosure requirements for certain foreign subsidies.’

On December 23, 2022, as part of a broader omnibus spending bill, Congress passed the Merger Filing
Fee Modernization Act of 2022 (Fee Modernization Act), which was signed into law by President Biden on
December 29, 2022. The Fee Modernization Act reduces the merger notification filing fees for some
smaller reportable transactions, while increasing the fees for larger transactions. The FTC is expected to
announce the effective date of the new fees shortly. In addition, the Fee Modernization Act imposes new
disclosure obligations on parties that have received a subsidy from a foreign entity of concern, among
other changes.

New HSR Filing Fee Structure

Under the Hart-Scott-Rodino Antitrust Improvements Act of 1976 (HSR Act), parties to mergers and
acquisitions that exceed certain transaction- and party-size thresholds must file premerger notifications
with the Federal Trade Commission and Department of Justice, pay a filing fee, and comply with statutory
waiting periods before consummating their transactions.

Under the Fee Modernization Act, HSR filing fees will be as follows for 2023:

HSR Filing Fees?

< $161.5 million $30,000
$161.5 million — $499.999 million $100,000
$500 million — $999.999 million $250,000
$1 billion — $1.999 billion $400,000
$2 billion — $4.999 billion $800,000
2 $5 billion $2,250,000
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This new fee structure reflects several changes compared to the prior HSR filing fee structure.

e Large deals will incur substantially higher filing fees. Previously, deals valued over $1 billion
faced a filing fee of $280,000. Under the new legislation, those filing fees will increase substantially
depending on deal value: transactions valued between $1 billion and $2 billion will incur a $400,000
fee; transactions between $2 billion and $5 billion will incur an $800,000 fee, and deals valued at or
over $5 billion will incur a filing fee of $2.25 million.

« Smaller deals will have lower filing fees. Reportable transactions with a value of less than $161.5
million will have a filing fee of $30,000, instead of $45,000 under the prior fee structure.

e There will be more fee levels for medium-sized deals. Historically, all deals between $201 million
and $1 billion incurred a $125,000 filing fee. Under the new structure, moderately sized deals will
have more fee levels: deals valued from $161.5 million to less than $500 million will have a $100,00
fee, while deals valued from $500 million to less than $1 billion will have a $250,000 fee.

e The HSR fees will now vary by year. Under the new structure, HSR filing fees will be increased
annually by an amount equal to the percentage increase in the Consumer Price Index, if any, as
determined by the Department of Labor.

New “Foreign Entity of Concern” Subsidy Disclosure Requirements

The Fee Modernization Act adds a foreign subsidy disclosure requirement to the HSR notification
process. Under this new reporting requirement, any person filing HSR that received a subsidy from a
“foreign entity of concern” must disclose information regarding that subsidy as part of their HSR
notification.

For purposes of this notification requirement, a “foreign entity of concern” includes the following:3

o Entities owned by, controlled by, or subject to the jurisdiction or direction of China, Russia, Iran,
or North Korea (covered nations)

o Entities designated as foreign terrorist organizations

o Entities on the list of specially designated nationals and blocked persons maintained by the Office
of Foreign Assets Control of the Department of the Treasury

o Entities alleged by DOJ to have been involved in activities for which a conviction was obtained
under the Espionage Act, the Arms Export Control Act, the Atomic Energy Act, the Export Control
Reform Act, or the International Emergency Economic Powers Act

o Entities determined to be engaged in unauthorized conduct that is detrimental to the national
security or foreign policy of the United States

The legislation defines “subsidy” broadly as including not only direct subsidies but also grants, loans, loan
guarantees, tax concessions, preferential government procurement policies, and government ownership
or control. The Fee Modernization Act does not define the scope of the required subsidy disclosures.
Instead, the legislation requires FTC and DOJ to work with the Chairperson of the Committee on Foreign
Investment (CFIUS) and other stakeholders to define the required subsidy disclosures. Rulemaking
defining the scope of these disclosure obligations will follow shortly.
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The addition of subsidy disclosure requirements to the US HSR reporting process parallels other
jurisdictions that have added foreign subsidy disclosures to their merger control regimes. In particular, the
European Union’s Foreign Subsidies Regulation (FSR) (effective mid-2023) will require that mergers,
acquisitions, and other transactions be notified to the European Commission (EC) if one of the merging
parties generates a turnover of at least €500 million in the EU and all merging parties receive aggregate
financial contributions from non-EU countries totalling over €50 million in their last three financial years.*
Although the EC’s process is broader in scope than the new US subsidy disclosure rules (since FSR will
not be limited to covered nations), both the EU and the US addition of subsidy disclosure requirements
reflects a growing concern about the impact that subsidized competition may have on global markets.
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Annual HSR Threshold Adjustments Announced for 2022

New FTC Policy Statement Expands Scope of “Unfair” Methods of Competition

US Federal Judge: Efficiencies Analysis Inadmissible in Antitrust Merger Trial

Client Alert is published by Latham & Watkins as a news reporting service to clients and other friends.
The information contained in this publication should not be construed as legal advice. Should further
analysis or explanation of the subject matter be required, please contact the lawyer with whom you
normally consult. The invitation to contact is not a solicitation for legal work under the laws of any
jurisdiction in which Latham lawyers are not authorized to practice. A complete list of Latham’s Client
Alerts can be found at www.lw.com. If you wish to update your contact details or customize the
information you receive from Latham, visit our subscriber page.

Endnotes

1 See Latham’s Client Alert 2924 Annual HSR Threshold Adjustments Announced for 2022 for a more complete description of the
HSR Act’s annual filing thresholds.

2 All values are in USS$.
3 See 42 USC §18741(a) (defining foreign entities of concern).
4 See Latham’s Client Briefing: EU Regulation on Foreign Subsidies
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