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Penalties On Unreported Foreign Trusts Must Be Paid In Full 
To Obtain District Court Or Claims Court Jurisdiction  

S u n d a y ,  D e c e m b e r  2 5 ,  2 0 1 1  

Taxpayers that desire to contest an IRS assertion of tax liability in Federal district court 
or the Court of Federal Claims must first FULLY pay the asserted tax liability, and then 
sue for a refund. If the liability is high enough, a taxpayer may be unable to afford to do 
this. 

However, under the “divisible tax” analysis, some tax penalties may be divisible from 
others – when that analysis applies, the taxpayer can only pay some and not all of 
them, and still get to court by suing for a refund. In a recent Chief Counsel Advice, the 
issue was raised whether Code §6048 penalties failures to report contributions to, 
ownership of, and distributions from foreign trusts are “divisible taxes” that would allow 
for less than all asserted penalties to be paid and still allow a refund suit. 

At first, such penalties would appear to be divisible, since different penalties arise under 
Code §6048 for different types of failures to report, and because multiple tax years may 
be involved. Nonetheless, the IRS concluded that Code §6048 penalties are NOT 
divisible. Thus, taxpayers seeking to get to district court or the Claims Court will need to 
first prepay all asserted penalties in full. 

The theory of the CCA was that if payment of only one portion of the penalty was 
sufficient for jurisdiction, the court nonetheless would have full jurisdiction of all the 
asserted penalties. Further, different reasonable cause defenses against different 
portions of the penalty could be argued by the taxpayer. The CCA concluded that this 
was inconsistent with the theory of a “divisible tax,” and thus partial payment would not 
give rise the sought after jurisdiction. 

There are two important provisos to this determination. First, this is only the IRS’ 
position, and thus a taxpayer could contest that determination in court. Second, the 
CCA notes that if the taxpayer is willing to drop its opposition to the unpaid tax portion, it 
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could proceed to obtain court jurisdiction over a portion of the penalties asserted by 
paying just those penalties first. 

Chief Counsel Advice 201150029 

 

Authored by Charles Rubin, Esq. Mr. Rubin is a Florida Bar Board Certified tax attorney with the firm of Gutter Chaves 
Josepher Rubin Forman Fleisher P.A. (www.floridatax.com)  His practice focuses on protecting & enhancing 
individual, family & business wealth through: Planning to Minimize Taxes (U.S. & International) • Estate Planning, 
Charitable, Marital & Succession Planning • Business Structuring & Transactions • Trusts & Estates (Administration-
Disputes-Drafting) • Creditor Protection. He can be reached at 561-998-7847 or at crubin@floridatax.com. This article 
was previously published at http://www.rubinontax.blogspot.com. 
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