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Overview 

Introduction 
Reporting on Protests & Public Events 
Recording Calls & Conversations  
Obtaining Classified or Confidential Information 
– Protecting Reporters 
– Defending Sources & Whistleblowers 

What Happens If...?  Grand Juries & Investigations 
Courtroom Issues & Prior Restraints 
Conclusion 
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Reporting on Protests & Public Events 
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Recent Events 
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Recent Events 
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Recent Events 
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Overview of the Rules 

The Supreme Court has never established the extent of reporters’ First 
Amendment rights to report on public events: 

Branzburg v. Hayes, 408 U.S. 665, 681 (1972): “Nor is it suggested 
that news gathering does not qualify for First Amendment 
protection; without some protection for seeking out the news, 
freedom of the press could be eviscerated.”   

First National Bank of Boston v. Bellotti, 435 U.S. 765, 783 (1978): 
The “First Amendment goes beyond protection of the press and 
the self-expression of individuals to prohibit government from 
limiting the stock of information from which members of the 
public may draw.” 

Reporters do not have greater rights than members of the public to 
gather information.  
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Practice Points 

Develop a Plan & Train Your Newsroom 
Be Familiar with Local Criminal Law Procedure 
• Make sure you have counsel on-call 
• Have contact information for the DA’s Office & the Police 

Civil Affairs Division 

Publishing/Uploading on the Go 
• Consider how to protect reporters’ work product 
• Develop a plan for publication in event of arrests 

Legal Recourse? 



9 

Recording Calls & Conversations 
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Recent Events 
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Recent Events 
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Overview of the Rules 

Most courts, with some exceptions, have found a right for the 
press and ordinary citizens to record police activity.  
– Glik v. Cunniffe, 655 F.3d 78, 82 (1st Cir. 2011)  

– Smith v. City of Cummin, 212 F.3d 1332, 1333  (11th Cir. 2000) 

– Fordyce v. City of Seattle, 55 F.3d 436, 439 (9th Cir. 1995)   

The exceptions to this rule have stemmed from cases involving 
citizens, rather than journalists. 
Additional cases are making their way through the Circuit Courts. 
– Glik v. Cunniffe, 655 F.3d 78, 82 (1st Cir. 2011)  

– Smith v. City of Cummin, 212 F.3d 1332, 1333  (11th Cir. 2000) 

– Fordyce v. City of Seattle, 55 F.3d 436, 439 (9th Cir. 1995)   
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State Wiretap Statutes 

There are twelve two-party consent states:  
California  

Connecticut 

Florida 

Illinois (superseded by case law)  

Maryland 

Massachusetts 

Michigan 

Montana 

Nevada 

New Hampshire 

Pennsylvania 

Washington 



14 

Practice Points 

Know the Tools Your Reporters are Using and Your State 
Wiretap Statute 
– Audio recordings versus video 
– Facebook Live, WhatsApp, and other mediums 

Consider Choice of Law Issues 
– Assume the strictest state’s wiretap law applies 

Be Aware of Potential Invasion of Privacy Claims  
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Obtaining Classified, Illegal,  
or Confidential Information 
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Recent Events – Hacked Materials 



17 

Recent Events – Reporters  
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Recent Events – Sources 
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Overview of the Rules 

The Espionage Act 
– What’s the Law?  
– What’s the Risk for Reporters? 
– What’s the Risk for Sources?  

Bartnicki v. Vopper, 532 U.S. 514 (2001) 
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The Espionage Act, 18 U.S.C. § 794 

Elements  
– With intent or reason to believe information will be used to the injury of the U.S. 

or advantage of a foreign nation 

– Defendant “communicates, delivers, or transmits, or attempts to communicate, 
deliver, or transmit”  

– Any “document, writing, ... photograph, ... plan, ... or information relating to the 
national defense” 

– To a foreign government, unrecognized faction or military force, or a 
representative, agent, or citizen thereof, either directly or indirectly 

Conspiracy 
– Two or more conspire and one or more effects the object 

Penalty 
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Practice Points – Reporters 

Hacked Documents 
Illegally-Obtained Information 
Drop-Boxes and the Bartnicki Line 
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Practice Points – Whistleblowers & Sources 

Criminal Liability 
– Stolen information 
– Criminal Activity 
– Impact on Immunity 

Civil Liability 
Employment Effects 
– Termination  
– Non-Disclosure Agreements 
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What if it isn’t Just Talk?  
Dealing with Investigations 
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Grand Jury Subpoenas – Reporters & Press 
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Overview of the Rules – Know Your Shield Law 
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Practice Points 

Reporters & Content Subpoenas 
Source Subpoenas 
– Target or Witness?  
– Testify or Plead the Fifth?  
– Degrees of Immunity 
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Courtroom Restrictions & Prior Restraints 
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Recent Events 
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Overview of the Rules 

 

 

“Just as a government may impose reasonable time, place, and 
manner restrictions upon the use of its streets . . . so may a trial 
judge, in the interest of the fair administration of justice, 
impose reasonable limitations on access to a trial. . . It is far 
more important that trials be conducted in a quiet and orderly 
setting than it is to preserve that atmosphere on city streets.”  
Richmond Newspapers v. Virginia, 448 U.S. 555, 581 n.18 (1980) 
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Practice Points 

Ask reporters about courtroom decorum orders before 
big trials 
Consider whether to intervene in advance of the trial 
Develop a coverage plan & discuss the boundaries of 
reporters’ behavior under the order 
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Conclusion: Q&A 
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Presenters 
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Presenters 

JACQUELYN N. SCHELL 
Bryan Cave LLP 
Ms. Schell’s commercial litigation focuses on the defense of 
media companies and private clients in defamation, First 
Amendment, and Communications Decency Act litigations.  She 
also represents media clients in affirmative actions to obtain 
access to government materials.  
 
In Ms. Schell’s white collar and investigations practice, she has 
defended companies and individuals under investigation by U.S. 
Attorneys’ Offices, District Attorneys’ Offices, the Securities and 
Exchange Commission, and other regulatory agencies. She also 
conducts internal corporate investigations and audits. 
 
Prior to joining Bryan Cave, Ms. Schell served as a Special 
Assistant District Attorney in the Cobb Judicial Circuit, where she 
obtained several successful jury verdicts and negotiated plea 
agreements for both white collar and violent crimes.  
 
Contact Information 
1290 Avenue of the Americas, New York, NY 10104 
Jacquelyn.Schell@bryancave.com 
212-541-1242 
 
 


	Slide Number 1
	Overview
	Slide Number 3
	Recent Events
	Recent Events
	Recent Events
	Overview of the Rules
	Practice Points
	Slide Number 9
	Recent Events
	Recent Events
	Overview of the Rules
	State Wiretap Statutes
	Practice Points
	Slide Number 15
	Recent Events – Hacked Materials
	Recent Events – Reporters 
	Recent Events – Sources
	Overview of the Rules
	The Espionage Act, 18 U.S.C. § 794
	Practice Points – Reporters
	Practice Points – Whistleblowers & Sources
	Slide Number 23
	Grand Jury Subpoenas – Reporters & Press
	Overview of the Rules – Know Your Shield Law
	Practice Points
	Slide Number 27
	Recent Events
	Overview of the Rules
	Practice Points
	Slide Number 31
	Presenters
	Presenters

