
GERMANY STRENGTHENS FOREIGN 
INVESTMENT CONTROL: NEW RULES TO 
THOROUGHLY SCREEN INVESTMENTS IN 
ENLARGED NUMBER OF KEY INDUSTRIES
By Felix Helmstädter and Moritz Heuser, Morrison & Foerster

Germany ends its longtime liberal approach to foreign investments by 
increasing its intervention possibilities at the national level and by lobbying 
a stricter regime at the EU level. Since the takeover of German robotics 
champion KUKA by a Chinese investor last year, the public and political 
pressure on increasing protection against certain foreign investment was 
high. The expected change now has taken off through a set of new and 
amended provisions, and it will affect not only non-EU investors eying 
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German targets but also owners of German businesses 
who are now facing additional hurdles when selling 
those businesses.

Under the current German Foreign Trade Regulation 
(“FTR”), the German Ministry for Economic Affairs 
and Energy (“Ministry”) has the power to examine 
whether the public order or security of Germany is 
endangered if a person not resident in the EU or an 
entity not based or headquartered in the EU acquires a 
German company (e.g., by acquiring the shares or assets 
of such company) or directly or indirectly acquires an 
equity participation of 25 per cent or more in a German 
company. Only in transactions where this threshold is 
met may the Ministry assert jurisdiction to prohibit 
or restrict such investments. Foreign investors may, 
in advance of entering into a definitive acquisition 
agreement, voluntarily apply for a certificate of  
non-objection (negative clearance) in order to obtain 
transaction security as soon as possible.

On 12 July 2017, the German government adopted an 
amendment to the FTR regime, which came into effect 
on 18 July 2017. The amended FTR rules bring about 
two major modifications of the examination procedure 
that may have an impact on a number of inbound 
investments in Germany, especially with respect to the 
regulatory approval timetable of such transactions.

First, the obligation to report investments by non-EU 
residents to the Ministry is extended to certain  
non-military industry sectors, signaling the importance 
attributed to companies of these sectors for the German 
public order and security. The areas of business now 
explicitly covered include, inter alia, companies 
operating important (‘critical’) infrastructure facilities 
in the following sectors: IT and telecommunications, 
transport, healthcare, water supply, nutrition, finance 
and insurance. Furthermore, the new reporting 
requirement also applies to, e.g., companies developing 
software for such infrastructure facilities and to certain 
cloud computing service providers. Previously, such 
reporting requirements were restricted to companies  
in the defense and IT security sectors only  
(so-called sector-specific investment control regime). 
The amended rules also subject certain additional 
reconnaissance and sensor technology products to  
the sector-specific control regime.

Second, the time periods for the examination of 
foreign corporate acquisitions by the Ministry have 
been extended, allowing the Ministry to investigate 
the transactions in more detail. This indicates more 
thorough reviews by the Ministry, which reviews will 
take into account information from other German 
governmental entities (including the German secret 
services). As a result, longer time lags have to be 
expected until transactions are cleared or, as the case 
may be, restricted or prohibited. The deadline for the 
Ministry to investigate an investment now starts to run 
only upon the Ministry having gained actual knowledge 
of the signing of an acquisition agreement. In case 
the Ministry does not obtain such knowledge, the 
newly introduced final time limit for the opening of an 
examination procedure is five years following signing of 
the agreement. Furthermore, the time lag in obtaining 
a certificate of non-objection to the acquisition from 
the Ministry is now extended from one month to two 
months. Also, the time period for the examination 
procedure itself is extended from two months to 
four months following receipt by the Ministry of the 
complete documentation on the acquisition – and the 
Ministry may stop the clock when negotiating with the 
parties about contractual provisions meant to safeguard 
public order and security.

While the FTR amendment tightens the procedural 
framework, the underlying assessment criteria have 
remained unchanged in substance. The Ministry 
may only prohibit or restrict an investment if the 
public order or security of Germany is endangered 
thereby. As the EU Treaties and applicable decisions 
by the European Court of Justice only allow for a 
narrow interpretation of the notion of public order, 
Germany together with Italy and France launched 
an initiative at the EU level to expand the reasons 
justifying a prohibition of foreign investments (e.g., 
in case the country of origin of the foreign investor 
does not allow foreign investments itself, please also 
see our article “France, Germany and Italy Propose 
EU-Wide Restrictions on Foreign Investments” in the 
M&A Spring 2017 edition, page 2.) Until new rules are 
adopted also at the EU level, the hurdles for issuing 
a prohibition decision remain high compared to the 
foreign investment regulations of other countries.
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When planning the acquisition or sale of German targets 
in industry sectors considered as ‘critical’ with respect 
to the public order and/or security by or to non-EU 
investors, the parties to the transaction need to anticipate 
the new reporting requirements and potential opening 
of examination procedures by the Ministry. In certain 
cases where negotiations with the Ministry are likely, the 
Ministry may suspend the review period, and the overall 
timeframe for the investment control proceedings may 
be hard to predict. However, absent a stricter EU regime, 
such negotiations will likely take place in a limited 
number of cases only. When there is doubt as to whether 
reporting is required, notifying the Ministry appears 
advisable in order to safely trigger the three-month 
period for the opening of examination proceedings. 
When reporting a transaction, it would be prudent for 
non-EU acquiring parties to apply for the issuance of a 
certificate of non-objection to the acquisition at the same 
time in order to gain transaction security and save time 
in the clearance process.

Following the above-mentioned initiative by Germany 
and other EU member states, and the results of the 
European Council meeting at the end of June 2017, 
the European Commission is now analysing the need 
for additional legislation at the EU level. As a matter 
of fact, the German government decided not to wait 
until such EU rules are adopted but forged ahead to 
be able to investigate a larger number of transactions 
and gain more time for a thorough review, especially 
when infrastructures considered as critical and related 
software could be at stake. 

CURRENT DEVELOPMENT
MoFo Survey: Tech M&A to Accelerate as Dealmakers 
Offer Strongest Forecast in Two Years

SAN FRANCISCO (April 25, 2017) – Morrison & 
Foerster, a leading global law firm, today announced the 
results of its semi-annual M&A Leaders Survey, in which 
the prevailing view is that technology M&A activity will 
accelerate over the course of 2017. Slightly more than 
half of the respondents (52 per cent) forecast that deal 
flow will top last year’s level; this group represents more 
than three times the 15 per cent of respondents who 
expect year-over-year activity to decline in 2017. Also, the 
majority of respondents (54 per cent) forecast an increase 
in private equity activity as compared with 2016.

2017 M+A Semi-Annual Leaders Survey – Morrison & Foerster / 451 Research 3

M&A Leaders Survey
Morrison & Foerster / 451 Research

Tech M&A to accelerate, as dealmakers offer strongest forecast in two years.

Despite a slow start to 2017, tech M&A activity is expected to accelerate over the course of the 
year, according to the prevailing view in the semi-annual M&A Leaders Survey from 451 Research 
and Morrison & Foerster. Slightly more than half of the respondents (52%) forecast that deal flow 
will top last year’s level– more than three times the 15% of respondents who indicated that year-
over-year activity would decline in 2017. The projection in our just-completed survey represents the 
most-bullish outlook in two years.

If the sentiment does come through in increased activity for the rest of the year, it would also mark a dramatic reversal from the start 
of 2017. In the first quarter, tech acquirers announced 12% fewer transactions than they did in Q1 2016 or Q1 2015, according to 
451 Research’s M&A KnowledgeBase. Of course, 2017 comes after the two highest years of tech M&A spending since the internet 
bubble burst. Collectively, acquirers in 2015 and 2016 announced deals valued at more than $1 trillion, according to the M&A 
KnowledgeBase.

Trump Trade

Part of what will help M&A accelerate this year, at least in the view of a plurality of survey respondents, is the guy sitting in the White 
House. Four out of 10 (41%) forecast that President Trump’s future economic policies will stimulate dealmaking– almost twice the 
22% who said his policies will slow M&A. The results from the latest survey, which come as Trump moves toward to the end of his 
ceremonially important first 100 days in office, indicate a substantial reversal from the results of our previous survey last October, 
which came amid an acrimonious battle with Hillary Clinton for the White House. At that time, nearly one-third (31%) of respondents 
said the election battle had slowed M&A, which was five times the 6% who said deals had sped up.

Forecast Change in M&A Activity
Source: M&A Leaders Survey from 451 Research / Morrison & Foerster

Tech M&A Activity Outlook

The survey follows a relative slowdown in the number of 
deals during the first quarter of the year, though there 
was an increase in aggregate value. According to  
451 Research’s M&A KnowledgeBase, there were  
912 deals with an aggregate value of USD 77 billion in 
Q1 2017, compared to 1,065 deals with an aggregate 
value of $74 billion in Q1 2016. However, 2017 comes 
after two years of the highest tech M&A spending since 
the Internet bubble burst. Collectively, acquirers in  
2015 and 2016 announced deals valued at more than 
USD 1 trillion, according to the M&A KnowledgeBase.

“The survey forecast represents the most bullish 
outlook in two years,” said Robert Townsend, co-chair 
of Morrison & Foerster’s Global M&A Practice Group. 
“The slight slowdown in Q1 activity is almost entirely 
attributable to less shopping by corporate acquirers. 
Still, we are encouraged by the optimism around tech 
M&A in the U.S. for the rest of the year.”

Other key findings, takeaways, and analysis from the 
M&A Leaders’ Survey include the following:

Financial Acquirers Key to Overall Market Activity

Survey respondents expect that financial buyers – the 
rivals to tech vendors for many targets – will play a 
major role in overall market activity. That was true for 
this year (with 54 per cent forecasting an increase in 
private equity activity compared with 2016) and even 
more so when the timeline was extended out to 2020 
(with 59 per cent anticipating an increase in PE activity 
compared with 2016).

PE firms are expected to focus on a mix of old 
and new M&A strategies, according to the survey. 
Respondents predicted that “bolt-on acquisitions” 
would see the largest increase in activity from buyout 
shops through 2020, which is unsurprising given that 
buyout shops typically acquire two or three times as 

continued on page 4
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many bolt-ons as platforms in any given year, and 
they usually involve smaller, less-risky transactions. 
However, the survey respondents’ second-ranked strategy 
of recapitalising venture capital-backed startups comes 
as a relatively novel driver of PE activity. Up until now, 
there have not been many of those types of transactions, 
but as companies inside venture portfolios continue to age 
beyond the 8- to 10-year holding period for most VC firms, 
the startups may seek new backers. The demographics of 
the startup ecosystem appear to support this trend.

Cross-Border M&A to See Change

Part of what will help M&A accelerate this year, at least  
in the view of a plurality of survey respondents, is the new 
administration in the United States. Four out of ten  
(41 per cent) forecast that President Trump’s future 
economic policies will stimulate dealmaking, almost twice 
the 22 per cent who said his policies will slow M&A.
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However, any boost that Trump and his policies might give to M&A won’t extend globally, according to the survey. Quite the opposite, 
in fact. Nearly half of respondents (47%) said Trump being in the White House will slow cross-border acquisition activity, nearly twice 
the 26% who said the policies of President Trump – who campaigned on an “America First” platform – will accelerate international 
dealmaking. We would highlight the fact that the bearish forecast for cross-border M&A is almost exactly the inverse of the positive 
influence Trump is expected to have on overall tech dealmaking, according to our survey respondents.

Stimulated 
dealmaking 

41%

Inhibited 
dealmaking 
22%

No impact
37%

What Impact Has President Trump’s Economic Policies Had on M&A?
Source: M&A Leaders Survey from 451 Research / Morrison & Foerster
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Source: M&A Leaders Survey from 451 Research / Morrison & Foerster
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Conversely, M&A between the two largest economies  
in the world, the United States and China, is expected  
to be particularly difficult in the coming years.  
Two-thirds of survey respondents (65 per cent) 
predicted that Chinese acquirers will slow their 
purchases of U.S. tech companies, more than four 
times the 14 per cent that said the opposite. Similarly, 
more than half (55 per cent) of the survey respondents 
said U.S. companies will do fewer tech deals in China. 
That sentiment is already coming through in the actual 
deal flow, where Chinese acquirers of Chinese tech 
assets have outnumbered U.S. buyers of Chinese tech 
assets three to one, according to 451 Research’s M&A 
KnowledgeBase. Still, 49 per cent of survey respondents 
expect an increase in acquisitions by Chinese 
companies in countries other than the United States.

Find out more about the survey results here.

About the M&A Leaders Survey

The survey – a partnership project between 
Morrison & Foerster and tech market intelligence 
firm 451 Research now in its 11th edition – examines 
significant developments in deal terms, as well as 
sentiments and trends in key technology markets 
across the United States and the most active countries 
and regions internationally. This survey was 
conducted in April 2017 and had over 150 participants, 
primarily corporate or M&A executives (44 per cent of 
respondents) and investment bankers (42 per cent of 
respondents), with the remaining responses coming 
from lawyers, VCs, PE professionals, and others in the 
M&A community. Roughly 9 out of 10 responses came 
from dealmakers and advisers based in the United 
States; Silicon Valley represented the largest single 
location, accounting for some 40 per cent of the total.

NOTEWORTHY DEALS
Below we highlight for you some of the noteworthy 
transactions involving Europe that may provide you with 
valuable insights into recent trends or developments.

HNA to assume control of storage business of Glencore UK

Chinese conglomerate HNA Group Co. Ltd. reached 
an agreement with Glencore plc, a listed company on 
the London Stock Exchange, to acquire 51 per cent 
of its petroleum products, as well as the storage and 
logistics business of Glencore. With said acquisition, 
HNA will assume control. The transaction, valued 
at USD 775 million, provides for the formation of a 
new company, HG Storage International, in which the 
operation of oil storage assets in Europe, Africa and 
the Americas will be combined. The deal is expected 
to close in the second half of 2017.

Georgsmarienhütte Holding to separate from  
railway business

Georgsmarienhütte Holding GmbH, a German-based 
group, agreed to sell its railway system business, 
including the subsidiaries in Bochum, Ilsenburg, and 
Brand-Erbisdorf, Germany, as well as one subsidiary in 
Brazil, to a Chinese investor consortium led by Full Hill 
Enterprises Ltd. The parties agreed not to disclose any 
details of the transaction, which was closed in March 2017.  

continued on page 5
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A cross-office team of MoFo acted as lead counsel to the 
purchaser, including attorneys from the Hong Kong and 
Berlin offices.

Clariant to merge with U.S. competitor Huntsman

Clariant, a Swiss-based chemical company 
listed on the Swiss Stock Exchange, reached an 
agreement with its U.S. competitor Huntsman, a 
Texas-based NYSE-listed company, for a merger of 
equals, creating a leading global specialty chemical 
company. The merged company, with the new name 
“HuntsmanClariant”, is considered to have sales of 
approximately USD 13.2 billion and an EBITDA of 
approximately USD 2.3 billion. The merged company 
will have its legal seat in Switzerland but will be managed 
from The Woodlands, Texas. The transaction provides  
for a 52 per cent stake of the Clariant shareholders and  
a 48 per cent stake of the Huntsman shareholders.

Merger of Deutsche Börse and London Stock  
Exchange blocked by EU competition authority

Merger plans by Deutsche Börse AG and the London 
Stock Exchange to create a unified major stock exchange 
operator in Europe were finally blocked by the EU 
competition authority, the Competition Directorate 
General of the European Commission. During regulatory 
scrutiny, the authority required the LSE to divest its 
holdings in MTS, an Italy-based electronic trading 
platform for government bonds, making such divestment 
a condition for approval. Due to the LSE’s declaration 
of intent not to comply with such requirement, the EU 
competition authority had to block the transaction 
one day after Britain formally triggered Article 50 
proceedings. The transaction attracted much attention, 
since both parties had pledged to continue and had given 
assurance that they would close the transaction despite 
the Brexit vote. The blocked merger deal is the third 
failed attempt at a merger between the two companies.

GE to invest in 3D printing company

NYSE-listed company General Electric acquired  
Concept Laser, a leading provider of machine and  
plant technology for 3D printing of metal components 
based in Lichtenfels, Germany. With the acquisition  
of Swedish Arcam, GE becomes the world’s market  
leader in industrial 3D metal printing. GE plans to  
invest approximately EUR 100 million in the site in  
Lichtenfels, and there are also rumors that GE might 
locate the worldwide seat of its newly formed division 

GE Additive in Lichtenfels. Sales of Concept Laser most 
recently amounted to up to 400 units with a return of 
approximately EUR 91 million.

Japanese Nidec acquires manufacturer of special 
compressor for refrigerating and freezing appliances

Nidec Corporation, a Kyoto-based corporation listed  
on the Nikkei, reached an agreement with Aurelius 
Equity Opportunities, a capital investment company 
based in Germany, for the sale of the SECOP Group,  
a leading manufacturer of compressors in refrigerating 
and freezing appliances. The deal has a volume of  
EUR 185 million, making it the largest company  
sale in the seller’s history, earning approximately  
11 times its invested capital after seven years. The sale 
will have a positive effect on Aurelius’ group profit of 
approximately EUR 100 million, according to a company 
press release. The transaction is pending regulatory 
approval and closing is expected in the coming months.

Chinese investment group to invest in  
German biotech company

Chinese investment group Creat reached an agreement for 
the takeover of Biotest, a Frankfurt Stock Exchange-listed 
biotech company operating in the field of plasma protein 
products. The major shareholder of Biotest, the founding 
family of Schleussner, agreed to sell its 51 per cent stake 
in Biotest. Including debts, accruals, and cash balance, 
Creat agreed to pay approximately EUR 1.3 billion. The 
deal provides for a payment of EUR 28.50 per ordinary 
share and EUR 19 per preferred share. The takeover of 
Biotest follows the purchase of UK-based Bio Products 
last year with a volume of GBP 820 million.

Bosch to sell its starter motor business to  
Chinese investor consortium

German automotive supplier Bosch entered into an 
agreement for the sale of its starter motor division 
that includes 16 sites in 14 countries. The purchaser 
is Zhengzhou Coal Mining Machinery Group, a 
manufacturer of machines used in coal mining and 
of automotive parts, and China Renaissance Capital 
investment, a Hong Kong-based private equity company 
managing a fund worth up to USD 2 billion. All 
parties agreed to non-disclosure of any details of the 
transaction, but the deal is considered to involve a cash 
payment of EUR 545 million. The transaction is still 
pending regulatory approval.
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Cathay Fortune to acquire medical engineering  
specialist Epigenomics

Hong Kong-based investment company Cathay Fortune 
offered shareholders of Epigenomics, a medical 
engineering specialist company based in Frankfurt, 
EUR 7.52 per share in cash, totaling EUR 171 million. 
The offer price exceeds by almost 50 per cent the 
average share price of the last three months. Founded 
in 1998 and listed in the Prime Standard of the 
Frankfurt Stock Exchange, Epigenomics specialises 
in molecular diagnostics and develops blood tests for 
colorectal cancer pre-diagnostics. Cathay Fortune uses 
an acquisition vehicle with the name Summit Hero 
in which the major shareholder of Epigenomics, the 
Chinese diagnostics company Biochain, also holds a 
stake via an exchange of its stakes in Epigenomics. 
The takeover offer is currently under scrutiny by the 
German securities exchange authority, BaFin.

Chinese automotive supplier to acquire  
a stake in Grammer

Chinese automotive supplier Ningbo Jifeng acquired 
convertible bonds in Grammer, a manufacturer of 
headrests, armrests, and car seats based in Amberg, 
Germany, worth up to EUR 60 million, pursuant to 
which Jifeng is entitled to approximately 9.2 per cent 
of the shares in Grammer. With said stakeholding, 
Jifeng seeks strategic alliances with Grammer. The 
acquisition is an important step in fending off a feared 
cold takeover: Grammer faces pressure from Prevent 
Group, owned by the Bosnian investor family Hastor, 
who seeks to replace the management of Grammer 
with managers of the group, alleging misconduct and 
statutory violations by the current management.  
Prevent Group attracted attention last year after a 
dispute with Volkswagen, which led to a temporary 
breakdown of production in Wolfsburg.

We are Morrison & Foerster — a global firm of exceptional credentials. Our clients include some of the largest financial institutions, investment banks, Fortune 100, 
and technology and life sciences companies. The Financial Times has named the firm to its lists of most innovative law firms in Northern America and Asia every 
year that it has published its Innovative Lawyers Reports in those regions. In the past few years, Chambers USA has honored MoFo’s Bankruptcy and IP teams with 
Firm of the Year awards, the Corporate/M&A team with a client service award, and the firm as a whole as Global USA Firm of the Year. Our lawyers are committed 
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