Contributing editor
Alex Kyriakoulis

D=@yRxkal

c wm
| g == [
— = O D
X O = )
v mm o [0
= 2= 5] €
mam f & =

w e a N
=== e
mm Bl v
“' @
<O B 7 e
=E—Eo
| g
g

GETTING THE /§<
DEAL THROUGH®»



GETTING THE &

DEAL THROUGH

Ports & Terminals 2018

Publisher
Gideon Roberton
gideon.roberton@lbresearch.com

Subscriptions
Sophie Pallier
subscriptions@gettingthedealthrough.com

Senior business development managers
Alan Lee
alan.lee@gettingthedealthrough.com

Adam Sargent
adam.sargent@gettingthedealthrough.com

Dan White
dan.white@gettingthedealthrough.com

a ¥?

Research

FOR ENTERPRISE:
2012

=
s

Published by

Law Business Research Ltd
87 Lancaster Road
London, W111QQ, UK

Tel: +44 20 3708 4199

Fax: +44 20 7229 6910

© Law Business Research Ltd 2017

No photocopying without a CLA licence.
First published 2017

Third edition

ISSN 2397-0316

© Law Business Research 2017

Contributing editor
Alex Kyriakoulis
HFW

The information provided in this publication is
general and may not apply in a specific situation.
Legal advice should always be sought before taking
any legal action based on the information provided.
This information is not intended to create, nor does
receipt of it constitute, a lawyer-client relationship.
The publishers and authors accept no responsibility
for any acts or omissions contained herein. The
information provided was verified between
September and October 2017. Be advised that this is
adeveloping area.

Printed and distributed by
Encompass Print Solutions
Tel: 0844 2480 112




CONTENTS

Global overview 5  Netherlands 72
Alex Kyriakoulis Arnold ] van Steenderen and Charlotte J van Steenderen
HFW Van Steenderen Mainport Lawyers BV
Argentina 8  Nigeria 77
Maria Lorena Schiariti and Elias Frem Bestani Ben Unaegbunam
Marval, O’Farrell & Mairal Adepetun Caxton-Martins Agbor & Segun (ACAS-Law)
Brazil 13 Panama 81
Godofredo Mendes Vianna and Juliana Pizzolato Furtado Senna Joel R Medina and Alfredo Fonseca Zauner
Kincaid | Mendes Vianna Advogados Icaza, Gonzalez-Ruiz & Aleman
Canada 19  Paraguay 86
Shelley Chapelski and Greg Lewis Raul Prono Tofianez and Juan Pablo Palacios Velazquez
Norton Rose Fulbright Palacios, Prono & Talavera
China 23  Peru 92
Connie Chen and Joyce Fong Francisco Arca Patifio and Carla Paoli Consigliere
HFW Estudio Arca & Paoli Abogados SAC
Croatia 29  Portugal 97
Maja Dotli¢ and Gordan Stankovi¢ Jose Luis Moreira da Silva
Law Firm Vuki¢ & Partners Ltd SRS Advogados, RL
Cyprus 35 Russia 102
Costas Stamatiou Alexander Mednikov
Elias Neocleous & Co LLC Jurinflot
Germany 39  South Africa 106
Benjamin Hub, Gernot-Riidiger Engel and Andrew Pike, Mark van Velden, and Norma Wheeler
Christoph von Burgsdorff Bowmans
Luther Rechtsanwaltsgesellschaft mbH
SriLanka 112
Hong Kong 44  savantha De Saram and Jivan Goonetilleke
Jonathan Beard DL & F De Saram
Arcadis
Caroline Thomas Turkey 116
Hill Dickinson Hong Kong Esin Camlibel and Grace Maral Burnett
TURUNC
India 50
Gautam Bhatikar United Kingdom 121
Kochhar & Co Alex Kyriakoulis and Joseph Botham
HFW
Indonesia 54
Arfidea D Saraswati, Gabriella MC Ticoalu and United States 126
Tara Pr1sc1ll.a Ogilvie . . Matthew ] Thomas
Arfidea Kadri Sahetapy-Engel Tisnadisastra (AKSET) Blank Rome LLP
Japan 60 Venezuela 131
gllltsun:lrl Teg(f;tam José Alfredo Sabatino Pizzolante
agawa Law mce Sabatino Pizzolante Abogados Maritimos & Comerciales
Mexico 64

Juan Carlos Serra and Rodolfo Barreda
Basham, Ringe y Correa

Getting the Deal Through - Ports & Terminals 2018

© Law Business Research 2017



UNITED STATES

Blank Rome LLP

United States

Matthew ] Thomas
Blank Rome LLP

General

1 Which are the key ports in your jurisdiction and what sort of
facilities do they comprise? What is the primary purpose of
the ports?

The US has a large and diverse marine terminal industry. In terms
of total vessel calls, Houston, TX stands as the county’s busiest port,
driven by its massive tanker trade. The rapid growth of domestic petro-
leum production over the last five years has led to rapid development
in new export facilities in Houston and other Gulf ports for crude, con-
densate, refined products and liquids. The first US liquid natural gas
(LNG) export terminal, located in Sabine Pass, Louisiana, came into
service earlier this year. The Delaware River ports around Wilmington,
NC, and Philadelphia, PA, have also seen new investment in liquid
petroleum gas and LNG facilities.

For container shipping, the adjoining San Pedro Bay ports of Los
Angeles and Long Beach, when viewed together, are the country’s
biggest gateway. However, the Port of New York and New Jersey is a
close second, and East Coast ports such as New York, Norfolk, VA,
Charleston, SC and Jacksonville, FL are important gateways that
expect further growth from the expansion of the Panama Canal.

In South Florida, the ports of Miami and Port Everglades represent
key hubs in the trade with Latin America and the Caribbean, and are
also home to the country’s largest cruise terminals. And in the middle
of the country, the Mississippi River (the country’s largest waterway)
and the Great Lakes continue to have their own thriving and diverse
marine terminal industries. Accordingly, drawing broad generalisa-
tions about the domestic terminal industry, and its challenges and
opportunities, can be difficult.

Good sources of official data about maritime cargo types and vol-
umes include the Army Corps of Engineers Waterborne Commerce
Statistics Center and the US Department of Transportation Maritime
Administration (MARAD) Maritime Open Data Portal.

2 Describe any port reform that has been undertaken over the
last few decades and the principal port model or models in
your jurisdiction.

For container terminals (and also most large breakbulk, general
cargo and roll-on, roll-off (ro-ro) facilities), the most common operat-
ing model is the landlord port, whereby the berth and backlands are
owned by a state or local port authority and leased to a marine terminal
operator. For large terminals, the trend has moved towards longer lease
terms and greater infrastructure investment by the lessee terminal
operators, in order to meet the critical financing needs for port infra-
structure repair and expansion.

However, for historical and local reasons, this ownership model
can vary from port to port. For example, in some major ports like
Virginia, the facilities continue to be operated by a single government-
owned corporation, although private stevedoring companies can com-
pete within those terminals.

Also, while private ownership of container ports is relatively
uncommon, private ownership of liquid and dry bulk terminal facili-
ties (petroleum, grains, ores, etc) is more commonplace. The country’s
largest independent operator of bulk terminal facilities is energy and
infrastructure giant Kinder Morgan Energy Partners LP. It and several
other large pipeline and infrastructure operators (generally structured
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as master limited partnerships) have invested billions of dollars in
developing bulk cargo terminal facilities in recent years, buoyed in
large part by the growth of the US energy sector since 2007.

3 Isthere an overall state policy for the development of ports in
your jurisdiction?

In the US, port development is influenced by numerous overlapping

laws, regulations and policies at the federal, state and local levels.

At the federal level, the US government has not played a signifi-
cant a role in directing maritime and port development, particularly as
compared to other modes, such as highways and mass transit. Unlike
those other modes, ports and shipping have not enjoyed regular annual
formula funding, often leaving the maritime industry to pursue other
funding sources without the benefit of an overarching national strategy.

Slightly more federal legislative attention has been paid to cargo
and shipping infrastructure recently. In December 2015, Congress
passed its most recent five-year transportation funding plan, the FAST
(Fixing America’s Surface Transportation) Act. While this bill remains
primarily focused on highways and other surface transportation pri-
orities, it does devote more attention to ports and the freight-handling
industry than its predecessors, targeting close to $11 billion in funding
for freight programmes. Among other things, the bill increases sea-
port eligibility for new infrastructure grants and other financing, cre-
ates a dedicated funding stream for multimodal freight projects, and
provides new policy direction on freight networks to the Department
of Transportation. Still, these changes are likely to have only evolu-
tionary, not revolutionary, impacts on the federal role in funding and
steering port development.

Given the lack of a firm federal hand in the development of the
country’s ports, it has fallen to state governments and local port author-
ities to develop their own policies and strategies for financing and
implementing growth strategies, and for attracting new cargo streams
to and through their regions. This landscape has produced a US port
industry that is dynamic and competitive, as individual ports fight to
secure their places in the market.

4 What ‘green port’ principles are proposed or required for
ports and terminals in your jurisdiction?

Marine terminal operators must be aware of myriad environmental
laws, regulations and programmes at the federal, state and local levels.
For example, close attention must be given to air quality initiatives that
aim to reduce harmful emissions from vessels (through the use of shore
power and other initiatives), as well as cargo handling equipment, dray-
age trucks and other emissions sources. The Environmental Protection
Agency (EPA) maintains a Ports Program with goals to reduce air pol-
lution and greenhouse gases, achieve environmental sustainability for
ports, and improve air quality for near-port communities. In September
2016, the EPA released a National Port Strategy Assessment outlining
strategies for reducing air pollution and greenhouse gases at US ports.
Terminal operators may face emission restrictions at the state or local
level as well, or as key terms of their terminal leases. For example,
several ports in recent years have implemented clean truck initiatives,
using combinations of grants and regulations to remove older diesel
trucks from port service.

Clean air is not the only environmental issue terminal operators
face, however. Other critical compliance issues include storm water
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runoff management and treatment, which must meet EPA-prescribed
local permit requirements under the under the National Pollutant
Discharge Elimination System (NPDES), as well as tightening rules
for vessel ballast water management, which are subject to NPDES and
Coast Guard regulations. Other regulatory schemes for wetlands pro-
tections (including disposal of dredge spoils), handling and storage of
oil and hazardous substances, and protection of endangered species
also impact terminal construction and operation.

Also, as discussed further below, marine terminal construction
generally triggers a requirement for an environmental impact study
under the National Environmental Policy Act and similar state legis-
lation, analysing all projected environmental impacts from the pro-
ject. As a result, environmental factors and mitigation options are
often a leading consideration in any decision to build or rebuild US
port facilities.

Legislative framework and regulation

5 Isthere alegislative framework for port development or
operations in your jurisdiction?

There are numerous overlapping legislative and regulatory regimes

that apply in the ports sector.

At the federal level, a special legislative scheme applies to marine
terminal operators (including public ports) that serve ‘common carri-
ers’ in the international trade - that is, vessels holding themselves out to
the public carrying cargo for multiple shippers. Under the Shipping Act
of 1984, the Federal Maritime Commission (FMC) regulates marine
terminal operators that furnish wharfage, dock, warehouse or other
terminal facilities in connection with common carriers in the interna-
tional trade, or a mix of domestic and international common carriers.

The Shipping Act provides for the regulation of various aspects of
marine terminal lease agreements and terminal operations, including
the following:

- Barring terminal operators from engaging in various ‘prohibited
acts’. Several of these prohibitions involve relatively vague ‘reason-
ableness’ determinations, which fall to the regulators to determine
on a case-by-case basis (often after extensive litigation). For exam-
ple, regulated terminal operators are prohibited from engaging in
unjust or unreasonable discrimination, or failing to maintain ‘just
and reasonable regulations and practices relating to or connected
with receiving, handling, storing, or delivering property’. 46 USC
§§ 41102(c), 41106 (2) and (3).

Allowing for elective publication of rates, regulations and other

practices in online ‘marine terminal operator schedules’ which are

enforced as an implied contract. 46 USC §§ 40501(f).

Mandatory filing and regulation of agreements among terminal

operators, or between terminal operators and ocean carriers, to

discuss or fix prices, or to engage in cooperative working arrange-
ments. Such agreements enjoy statutory antitrust immunity.

46 USC §§ 40301(b), 40302(a).

For more details on the FMC’s authorities over terminal operators, see
the agency’s online guide for terminal operators.

The Shipping Act is only one of many federal legislative schemes
applicable to ports, however. As noted above, the EPA regulates ports
from an environmental perspective under the Clean Air Act, the Clean
Water Act and other statutes. The Coast Guard is responsible for ves-
sel safety and navigation, and also for port security under the Maritime
Transportation Security Act. The Army Corps of Engineers is respon-
sible for dredging in US ports and harbours. Workers in US ports
are subject to health and safety protections under the Occupational
Safety and Health Administration (OSHA), and are covered by a
special workers’ compensation scheme, the Longshore and Harbor
Workers’ Compensation Act, administered by the Department of
Labor. Numerous federal agencies play a role in policing the flow
of cargo and persons through US ports, especially Customs and
Border Protection, the Animal and Plant Health Inspection Service
of the United States Department of Agriculture and United States
Citizenship and Immigration Services. Hazardous materials storage
and handling are subject to a regulatory scheme administered by the
US Department of Transportation Pipeline and Hazardous Materials
Safety Administration.

Particular types of specialised terminals may be subject to their
own legislative regimes. For example, deepwater ports (eg, offshore
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terminals like Louisiana Offshore Oil Port) are permitted by the
Department of Transportation, while onshore LNG export termi-
nals fall under the lead jurisdiction of the Federal Energy Regulatory
Commission.

At the state level, the states will generally have a legislative code
setting out a legislative framework for port matters. For example, the
California Harbors and Navigation Code sets out an extensive legisla-
tive scheme for port financing, governance of harbour districts, bond
authority, pilotage, vessel operations, safety, salvage, sanitation and
numerous other matters. The charter or authorising legislation of the
particular local port likely prescribes particular rights and authori-
ties as well, making for a complex interplay of state, federal and local
legal schemes.

6 Isthere aregulatory authority for each port or for all ports in
your jurisdiction?

See question 5.

7 What are the key competences and powers of the port
regulatory authority in your jurisdiction?

See question 5. In the context of terminal leasing, it is particularly
important to highlight the role of the FMC, especially the potential
uncertainty injected into terminal agreements by the Shipping Act and
its non-discrimination provisions. For example, litigation has been
under way for more than eight years, brought by Maher Terminals
before the FMC against the Port Authority of New York and New
Jersey, regarding Maher’s lease terms. In 2008, Maher filed a complaint
against the port authority alleging that the differential terms between
its and APM/Maersk’s leases (Which were negotiated in the late 1990s)
violated 46 USC § 41106(2) in offering an ‘unreasonable preference’
to APM/Maersk. A federal appeals court recently overturned an FMC
order dismissing Maher’s complaint, reviving the litigation before
the agency. As a result of this dispute and the underlying uncertainty
(apparently even on the part of the FMC) as to exactly what level of
parity the Shipping Act requires, the port and operator in this case have
had to contend with extraordinary economic uncertainty about the
fundamentals of their lease deal for nearly two decades. Accordingly,
ports and operators need to look for ways to prevent carefully crafted
long-term public-private partnerships (PPP) agreements from being
unravelled by the Shipping Act.

8 Howisaharbourmaster for a port in your
jurisdiction appointed?

The appointment of a harbourmaster varies from port to port based on
local legislation. In many non-US jurisdictions a harbourmaster is the
official primarily responsible for ensuring compliance with navigation,
safety and security statutes; however, in the US many of those respon-
sibilities are vested in the Captain of the Port, a United States Coast
Guard officer. Similarly, key customs decisions in US ports lie with the
Area Port Director, a Customs and Border Protection Official.

9 Are ports in your jurisdiction subject to specific national
competition rules?

Ports that serve only domestic shipping, or that serve only ‘tramp’ oper-
ators (ie, tankers and other vessels that sail on charter for a single char-
terer, rather than multiple shippers), are fully subject to federal antitrust
laws and their state counterparts. However, as noted above, terminals
that serve common carriers enjoy a limited antitrust immunity under
the Shipping Act, but in return their agreements with carriers and other
terminals are subject to rigorous oversight by the FMC. In practice,
determining whether a terminal serves common carriers and is subject
to the Shipping Act can be a difficult and fact-intensive inquiry.

10 Are there regulations in relation to the tariffs that are imposed
on ports and terminals users in your jurisdictions and how are
tariffs collected?

Under the Shipping Act of 1984 and FMC rules (specifically, 46 CFR
Part 525), marine terminal operators are authorised, but not required,
to publish marine terminal operator schedules setting forth their rates,
regulations and practices. The benefit to terminal operators is that:
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[a]ny schedule that is made available to the public by the marine
terminal operator shall be enforceable by an appropriate court as
an implied contract between the marine terminal operator and the
party receiving the services rendered by the marine terminal opera-
tor, without proof that such party has actual knowledge of the pro-
visions of the applicable terminal schedule. - 46 CFR 525.2(a)(2)

State or local law may also provide particular rules regarding the valid-
ity and enforcement of marine terminals tariffs, for example, making
them enforceable as akin to local ordinances, but this varies from state
to state.

11 Does the state have any public service obligations in relation
to port access or services? Can it satisfy these obligations
through a contract with a private party?

Under the Shipping Act of 1984, marine terminal operators (includ-
ing public ports) are subject to fairness and non-discrimination stand-
ards that apply to their dealings with carriers, cargo owners, and other
waterfront business (stevedores, tug operators, line handlers, etc).
Also, marine terminal operators cannot unreasonably refuse to deal
with any party. Accordingly, ports and terminals that serve common
carriers have a public interest obligation that can be at odds with their
narrow commercial or financial interests.

12 Can a state entity enter into a joint venture with a port
operator for the development or operation of a port in your
jurisdiction? Is the state’s stake in the venture subject to any
percentage threshold?

As a general matter, yes, a public entity can enter into a joint ven-
ture with a private sector operator, and there are no general limits on
equity participation levels. However, in practice, such joint venture
structures have not been used regularly in the port sector. Rather,
public entities have turned over terminal development and operation
rights and responsibilities to private operators through leases, conces-
sion agreements, exclusive or preferential use agreements or other
contractual structures.

13 Are there restrictions on foreign participation in port projects?

Yes. The Exon-Florio law, 50 USC Appendix § 2170, specifies the pro-
cess by which foreign investments are reviewed, regardless of sector.
The US president has the authority under this measure to block pro-
posed or pending foreign ‘mergers, acquisitions, or takeovers’ of ‘per-
sons engaged in interstate commerce in the United States’ if they are
found to threaten to impair national security. To take such action, the
president must conclude that other US laws are inadequate or inappro-
priate to protect national security, and have ‘credible evidence’ that the
foreign investment will impair national security.

The Committee on Foreign Investment in the United States
(CFIUS) is the interagency committee that serves the president in
investigating and reviewing the national security implications of for-
eign investment under this section. The investigative authorities and
procedures for CFIUS were significantly strengthened in 2007 in
response to the attempted takeover of P&O Ports US marine terminal
operations by UAE-owned DP World, and some members of Congress
continue to press for even tighter restrictions.

Public procurement and PPP

14 Isthelegislation governing procurement and PPP general

or specific?
The legislation directly controlling the administration of port procure-
ment and PPP agreements is specific to the port’s state or locality. In
some areas it might be maritime-specific, but often it is the same set of
standards that apply to public procurement across many sectors.

15 May the government or relevant port authority consider
proposals for port privatisation/PPP other than as partof a
formal tender?

This issue turns on a case-specific review of the procurement rules that
apply in the state or locality where the port is sited. There are no fed-
eral port procurement authorities. However, if a port authority awards
a terminal concession without a fair, open and competitive process,
it places itself at higher risk of facing a complaint of unreasonable
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discrimination and refusal to deal from an aggrieved competitor under
the Shipping Act 0of 1984.

16 What criteria are considered when awarding award port
concessions and port joint venture agreements?

While ports’ priorities vary from case to case, generally port authori-
ties are looking at an economic cost-benefit analysis for a port project.
Over the term of the agreement (which can extend for decades), they
consider what the bidder is promising for annual payments and how it
is structured. Rental payments can include fixed fees and components
based on acreage, throughput (and minimum annual guarantees), rev-
enues or other factors, sometimes making direct comparisons between
competitors difficult. Of course, long-term capital investment is a cru-
cial factor as well, as ports are increasingly looking for private sector
operators and investors to finance infrastructure investments that are
out of reach for financially strapped state and local governments.

Managing risk is an important factor as well: for example, who
bears the risk if world trade and port volumes decline, the port is hob-
bled by climate change or environmental factors, the surrounding road
and rail infrastructure fails, or myriad other risk factors come to pass?

The financial soundness and the legal and regulatory track record
of the bidder and any partners, lenders or other backers is also closely
examined. Insurance, indemnities and remedies in default are also key
terms that ports examine closely.

Port authorities often look beyond the four corners of the prop-
erty at the broader impacts of a terminal proposal: does the bidder
have the right incentives and wherewithal to grow the amount of cargo
and carriers coming to the port? How will the deal impact waterfront
labour unions? How will the ecosystem of other maritime businesses
surrounding the port be affected? How is the bidder proposing to meet
its environmental compliance responsibilities and also address com-
munity concerns regarding pollution, congestion, noise, social justice,
security and other issues?

17 Isthere amodel PPP agreement that is used for port projects?
To what extent can the public body deviate from its terms?

No, these agreements vary from deal to deal. The FMC maintains an
online library of marine terminal operator agreements which provides
examples of some terminal leases and other agreements.

18 What government approvals are required for the
implementation of a port PPP agreement in your jurisdiction?
Must any specific law be passed in your jurisdiction for this?

There is no federal authorisation required for terminal agreements,
although the FMC can go to court to seek and have one enjoined if it
is found to be substantially anticompetitive, unreasonably impacting
shipping prices and service. (The FMC has never successfully done so.)
The legislative framework and authorisations required for port PPP
deals are generally established at the state or local level.

19 Onwhat basis are port projects in your jurisdiction

typically implemented?
The most typical approach is a landlord port awarding a lease to an
operator under a build-operate-transfer (BOT) model.

20 Isthere a minimum or maximum term for port PPPs in your
jurisdiction? What is the average term?

Marine terminal lease agreements can range from just a few years to
several decades; there are no fixed limits. In one recent particularly
high-profile PPP, the State of Maryland in 2009 awarded a 50-year
lease for the operation of Baltimore’s main container terminal, an
important East Coast port. Elsewhere, private operators have signed
leases for smaller facilities (eg, Jasper County, SC and Texas City, TX)
for terms exceeding 9o years.

21 On what basis can the term be extended?

Terminal leases often include optional extension periods, negotiated
by the parties. However, decisions regarding additional lease exten-
sions beyond those set out in the lease often implicate many of the
same economic, legal and policy concerns as new awards, especially if
competing bidders are seeking an opportunity to take over the facility.
See question 20.
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22 What fee structures are used in your jurisdiction? Are they
subject to indexation?

See question 16.

23 Does the government provide guarantees in relation to port
PPPs or grant the port operator exclusivity?

These are contractual issues that are negotiated on a case-by-case
basis. Any exclusivity agreements that give a port operator a monop-
oly over particular services in the relevant market (as defined akin to
the antitrust laws) will be at risk of a challenge before the FMC, where
the parties may need to demonstrate that the benefits of the exclusive
arrangement outweigh the adverse impacts on competition and trade.

Port development and construction

24 What government approvals are required for a port operator
to commence construction at the relevant port? How long
does it typically take to obtain approvals?

Numerous federal, state and local regulatory requirements must be
satisfied before commencing construction of a new marine termi-
nal. These requirements can vary significantly from project to pro-
ject, depending on state and local laws and project details. However,
the most significant aspects of this process are the environmental
reviews required under the National Environmental Policy Act (NEPA)
and its state counterparts, like the California Environmental Quality
Act (CEQA).

This environmental review process (and any related litigation)
can stretch on for several years. One well-known example is the devel-
opment of the China Shipping Container Terminal in the Port of Los
Angeles. In March 2001, the portissued a permit to construct the termi-
nal, and entered into a lease with China Shipping for the facility. Shortly
thereafter, a lawsuit was filed in both state and federal courts alleging
that the port failed to comply with the requirements of CEQA for a
full analysis of the project’s environmental impacts. California courts
ordered a partial halt to ongoing construction and ordered the prepara-
tion of a project-specific environmental impact statement/report (EIS/
EIR). While part of the terminal was allowed to come online in 2004 as
part of a settlement agreement, the final EIS/EIR was not concluded
until 2008. It incorporated a number of mitigation measures, includ-
ing concessions related to aesthetics, air quality, noise, and transpor-
tation. Construction was not completed until 2013, and certain issues
related to the implementation of some of the mitigation measures still
continue to this day. Accordingly, the importance and impact of these
environmental reviews cannot be overstated.

25 Does the government or relevant port authority typically
undertake any part of the port construction?

Historically, most port infrastructure construction was the responsi-
bility of the public sector agencies. However, tightening government
budgets, declining port revenue growth and increasing demand caused
by larger ships, shoreside congestion, demands for environmental mit-
igation and other factors have pushed the market towards more crea-
tive PPP arrangements and private sector financing and construction
of port infrastructure.

26 Does the port operator have to adhere to any specific
construction standards, and may it engage any contractor
it wishes?

Construction must comply with all applicable federal, state and local
codes and regulations (including the Army Corps, Coast Guard and
EPA, as well as those of state and local authorities). Qualification of
contractors is generally controlled by contract and local regulations
with the relevant port.

27 Whatremedies are available for delays and defects in the
construction of the port?

These are key contract issues that must be negotiated and
addressed in the drafting of any engineering, procurement and
construction agreement.

www.gettingthedealthrough.com

Port operations

28 What government approvals are required in your
jurisdiction for a port operator to commence operations
following construction? How long does it typically take to
obtain approvals?

See question §. In addition to meeting all local requirements relating
to building codes, fire codes, hazardous materials storage and han-
dling and other unique port-specific approvals, terminals must comply
with numerous federal operating requirements, as detailed above. For
example, FMC-regulated terminals are required to register with the
agency before commencing operations, facility security plans must be
filed with the Coast Guard, Longshore Act cover must be secured under
Labor Department rules and compliance with federal environmental
permitting requirements must be established.

An equally important undertaking, however, is securing agree-
ments for port labour. In several markets this may require becoming
part of a collective bargaining unit and participating in multi-employer
pension and benefit plans under the relevant union’s collective bargain-
ing agreement, pursuant to the Employee Retirement Income Security
Act (ERISA) and related legislation.

29 What services does a port operator and what services does
the port authority typically provide in your jurisdiction? Do
the port authorities typically charge the port operator for
any services?

It is difficult to generalise, as no two port authorities take an identical
approach to dividing responsibilities between the port authority and
the tenants or other service providers, and usually the fine details of
the relationship are subject to negotiation and contract. However, it
is not uncommon for a port authority to assess wharfage and dockage
charges on a vessel calling there for use of the berth, even for cargo that
is being unloaded from the vessel to a leased terminal. In some ports,
cranes and other cargo handling equipment may belong to the port
as well, to be operated for a fee. In some ports, tugs and pilots are the
responsibility of the port, or a related commission.

One key overarching principle to keep in mind is that public port
authorities and local government cannot impose taxes or fees on cargo
moving through the port, other than bona fide user fees for services and
benefits arising from use of port facilities or services. These restrictions
derive from the Shipping Act and the Rivers and Harbors Act (33 USC
§5), as well as the Tonnage Clause of the US Constitution. Accordingly,
it is not uncommon for ports to adopt fees supporting port security,
first responders and even some shared environmental and infrastruc-
ture improvement. They are largely foreclosed from charging carriers
and tenant terminals simply for using or navigating the port’s harbours
and waterways.

30 Does the government or relevant port authority typically
give any commitments in relation to access to the hinterland?
To what extent does it require the operator to finance
development of access routes or interconnections?

Given the widespread concerns regarding congestion and emissions
around US ports (particularly container terminals), negotiation over
inland transportation linkages, especially the financing and develop-
ment of rail access and roadway improvements, are key commercial
elements of many terminal deals.

31 How do port authorities in your jurisdiction oversee terminal
operations and in what circumstances may a port authority
require the operator to suspend them?

See question §.

32 Inwhatcircumstances may the port authorities in your
jurisdiction access the port area or take over port operations?

With regard to taking over port operations, terminal leases generally
have detailed provisions regarding remedies for breach, including
the standards and processes for a landlord port to terminate a lease.
Regarding access, port authority officials and other regulators, includ-
ing Coast Guard, Customs, APHIS and other agency representatives,
routinely visit terminal operations as part of their oversight roles. Such
access is generally provided for in terminal agreements.
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33 Whatremedies are available to the port authority or
government against a port operator that fails to operate and
maintain the port as agreed?

See question 39.

34 What assets must port operators transfer to the relevant
port authority on termination of a concession? Must port
authorities pay any compensation for transferred assets?

This issue is generally addressed in the text of terminal lease agree-
ments. Generally, infrastructure, buildings, fixtures and other improve-
ments (but not moveable equipment) revert to the landlord port at the
end of the lease term, but tenants may seek prospectively to negotiate
compensation for such investments.

Miscellaneous

35 Isaportoperator thatis to construct or operate a port in

your jurisdiction permitted (or required) todo soviaa

special purpose vehicle (SPV)? Must it be incorporated in

your jurisdiction?
As a general matter, the use of SPVs is commonplace for structuring
the ownership of terminal businesses, although they are not strictly
required. Decisions as to structure generally are driven by financing,
liability and tax considerations, rather than particular requirements for
the use of SPVs or other corporate forms.

36 Are ownership interests in the port operator
freely transferable?

For the most part yes, although some sales may require clearance
on antitrust or national security grounds (under the CFIUS process
described above). Of course, terminal leases and financing agreements
may include change of control provisions that require counterparty
assent if there is a sale of the underlying interest in the venture.

37 Canthe port operator grant security over its rights under the
PPP agreement to its project financing banks? Does a port
authority in your jurisdiction typically agree to enter into
direct agreements with the project financing banks and, if so,
what are the key terms?

In general, yes, an operator can grant security to financing banks,
although the structuring of such deals varies on a case-by-case basis.
Ideally, a port authority would like as much protection and recourse as
possible in the event of a tenant default, so guarantees, performance
bonds and letters of credit from the operators, lenders and other
backers can be sought.

38 Inwhat circumstances may agreements to construct or
operate a port facility be varied or terminated?

Issues of termination and amendment of port agreements are mat-
ters of contract law, subject to the terms of the agreements themselves
and the contract law of those jurisdictions.

39 What remedies are available to a government or port
authority for contractual breach by a port operator?

If a terminal operator defaults, the port may bring suit, and has at its
disposal all contractual rights and remedies available under its agree-
ment and under the contract law of that state. Securing an award of
damages or an injunction might provide little practical relief, however,
against a failing operator.

The Port of Oakland recently dealt with the bankruptcy of a major
long-term PPP terminal operator tenant. Reflecting on that experi-
ence recently in a presentation before the American Association of
Port Authorities, Port of Oakland general counsel Danny Wan high-
lighted some sensible steps that ports can take at the outset to guard
against tenant default and insolvency. Those include an emphasis on
due diligence (understanding the tenant’s financials and corporate
structure) and careful use of security deposits, guarantees, waivers of
certain statutory protections (like the requirement to proceed against
tenant assets first), letters of credit and performance and payment
bonds. More broadly, he noted the need for tenants to have ‘skin in the
game’ by making capital investments at the outset of the lease. All of
these strategies are aimed at providing ports with viable avenues for
economic relief in case of a tenant default.

40 Must all port PPP agreements be governed by the laws of
your jurisdiction?

As a practical matter, yes, port leases are usually required to apply the
law of the project state. However, often other agreements relating to
the financing, construction and operation of a terminal might apply the
laws of New York, Delaware or other US states. Accordingly, in the case
of a default or breach, multiple interrelated agreements and the laws of
several US states might come into play.

41 How are disputes between the government or port authority
and the port operator customarily settled?

Litigation between port authorities and operators may play out in state
or federal courts depending on the identity of the parties and other
jurisdictional issues. However, certain marine terminal disputes may
also be raised before the FMC under the broad ‘reasonableness’ stand-
ards of the Shipping Act. It is not unusual to see some terminal disputes
brought before both the courts and the FMC in parallel, relaying on
the same facts but different legal standards and authorities in each
proceeding.

It is important to note that some US port authorities are organised
as agencies or instrumentalities of the state government, and therefore
enjoy sovereign immunity from suit under the US constitution, poten-
tially leaving aggrieved operators with no recourse to pursue claims
for lease or statutory violations. See Federal Maritime Comm’n v South
Cavrolina Ports Authority. 535 US 743 (2002).
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