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Competition, Trade &
Regulation A recent European Court case has confirmed that a dominant firm will not breach EU competition

law simply by selling its services below their total cost, as long as the services are charged above
their ‘incremental’ cost. Furthermore, an abuse of dominance will only occur where it can be
shown that the company intended to remove a competitor from the market as a result of its pricing
strategies.

Introduction

The Court of Justice of the European Union (‘ECJ') has ruled® that a dominant postal company
(Post Danmark) which has a universal service obligation may make selective price reductions, and
bring its prices below the level of its average overall costs but not below its average incremental
costs?, without infringing Article 102 of the Treaty on the Functioning of the European Union
(‘'TFEU") prohibiting an abuse of a dominant position. The court concluded that each case should
be judged on its particular facts but the important question is whether the pricing strategy has the
result or potential, without objective justification, to remove a competitor from the market.

Background

Post Danmark A/S ('PD'") and Forbruger-Kontack ('FK") are two leading postal companies in
Denmark. Between 2003 and 2004, PD effectively held a monopoly on the Danish postal market
in the distribution of certain letters and packages. FK is a distributor of marketing material whose
distribution network covers the whole of Denmark. In 2003, PD entered into contracts with three
of FK's former clients (Coop, SuperBest and Spar supermarkets) to distribute their mail with no
named addressee. PD had put forward an attractive quote, with cheaper prices than those offered
to other clients. The quote to Coop also included five deliveries to each home whereas other
clients only received one delivery to each home.

FK lodged a complaint with the Danish Competition Council on the grounds that PD was guilty of
practising a targeted policy of reductions designed to ensure its customers’ loyalty by not putting
its customers on an equal footing in terms of rates and rebates and further by charging FK’s
former customers rates different from those it charged its own pre-existing customers. The
Competition Council determined that PD had infringed Article 102 TFEU by discriminating
between customers, although it declined to find that PD had deliberately sought to eliminate its
competitor and that its conduct amounted to predatory pricing i.e., below cost pricing. PD made an
unsuccessful appeal to the regional Court which upheld the Competition Council's decision. PD
then appealed to the Hgjesteret (the Supreme Court of Denmark) which sought a reference for a
preliminary ruling from the ECJ.

ECJ's decision

' Case C-209/10-Post Danmark A/S v Konkurrenceradet, judgment of 27 March 2012.

2 See also the decision in the case of C-62/86 AKZO v Commission [1991] ECR 1-3359. In C-209/10, the Danish
authorities defined incremental costs as "the costs that would be expected to disappear in the short to medium term
(three to five years), if Post Danmark ceased to pursue the activity of distribution of unaddressed mail." Average total
costs were defined as those "average incremental costs to which have been added a part of common costs of Post
Danmark linked to activities abroad and the universal service obligation."
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The preliminary reference addressed two issues:

i) would selective reductions, by a dominant postal service operator with a universal service
obligation, to a level below the concern's average overall costs but above its incremental costs
constitute an abuse pursuant to Article 102 of the TFEU, where that behaviour is not intended to
eliminate a competitor?

ii) if such reductions could constitute an abuse, to what criteria should the national court have
reference?

The ECJ confirmed that a dominant entity was not automatically guilty of abusing its dominant
position by engaging in a low-price policy. The ECJ considered the facts of the case and
concluded that a pricing policy whereby a dominant entity charged the purchaser below the level
of its average overall costs but above its average incremental costs could not be considered
abusive on this basis alone. Where the dominant entity has fixed its prices at a level which covers
the costs of commercialisation of the product or the provision of a service, the ECJ considered that
a competitor which is ‘as efficient' should be able to compete without suffering any unsustainable
losses.

On the facts, FK was able to sustain its business in spite of losing its contracts with the three
supermarkets and succeeded in 2007 in winning back the Coop group’s custom and subsequently
that of the Spar group. The ECJ concluded that an abuse would only be established where an
actual or probable eviction of a competitor from the market could be proved.

Comment

The judgment offers some clarity to the pricing strategies that dominant undertakings may use to
compete and attract business. Nonetheless dominant companies should take legal advice prior to
adopting an aggressive strategy that risks being seen as intended to remove a competitor from the
market.
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