
1.  McClure v WCAB (Cerro Fabricated Products) (Commonwealth Court  9.15.11) 

 

This was a hearing loss case where the responsible employer successfully asserted that it should not be 

responsible for 100% of claimant’s hearing loss benefits and medical expenses because claimant had 

hearing loss from a prior employer.  While claimant had no claim against that employer because of the 

statute of limitations (claimant did not file claim until well after 3 years from the last exposure with the 

prior employer), the Court found that Cerro was only responsible for the hearing loss that  it caused.  

This is consistent with  Section 306 (c) (8) regarding hearing loss claims, and it remains an important 

consideration to recognize in this type of case.    That is, the potentially responsible employer  should 

always try to show that a portion of the hearing loss was due to exposure that pre – dated claimant’s 

employment, even if the claimant no longer has a direct claim against that prior  employer.   

 

2.  PA Liquor Control Board v WCAB (Kochanowicz) (Commonwealth Court 9.20.11) 

 

In this mental/mental case, the WCJ and the WCAB both found that claimant suffered a compensable 

psychiatric injury when he was robbed at gunpoint while working at a liquor store in Morrisville, PA.   

The facts were not in dispute regarding the robbery.  A masked man brandished two guns, pointed them 

both at claimant, prodded the back of claimant’s head with one of the guns, tied claimant and his co-

worker with duct tape, stole money, and then fled the store.  Claimant claimed an emotional injury for 

post traumatic stress disorder. There were no physical injuries.  It was also undisputed that the 

employer had procedures in place for what to do in the event of a robbery, that claimant had been 

specifically trained on that procedure, that he received a booklet entitled “Things You Need to Know 

About Armed Robbery,” and that another liquor store in the area had recently been robbed.  While the 

WCJ granted benefits and the WCAB affirmed, the Commonwealth Court reversed.  In denying benefits, 

it found that in light of the facts above, the robbery, as to the claimant was not abnormal,  but instead 

was  foreseeable and even could have been anticipated.   Judge Jubelirer dissented and was troubled by 

the majority’s determination that anything foreseeable was normal. 

 

Mental/Mental claims must always be analyzed carefully and what is normal for one job might be 

abnormal for another.  Please also note that within the next year, we should have further guidance on 

these cases as the PA Supreme Court will be reviewing the case of Payes v WCAB.  In that case, the 

Commonwealth Court found that it was not an abnormal working condition for a police officer  when a 

woman dressed in black, committed suicide by jumping in front of the officer’s police car.   

 

3.  Lewis v WCAB (Andy Frain Services, Inc.) (Commonwealth Court 9.22.11) 

 

Claimant was working the “Lexus Tent” at the US Open Golf Tournament in 2008 when it was at 

Oakmont Country Club.  The testimony accepted by the WCJ was that claimant was responsible for 

staying in the Lexus tent where a Lexus vehicle was on display.  The WCJ accepted the testimony  of the 

employer’s witnesses that claimant was hired as an event ambassador and, as such, his job was to 

remain in the Lexus tent and watch the car.  The WCJ accepted the employer’s testimony that claimant 

was to remain there during his shift and to report any suspicious activity. If he had to leave for a break, 

he had a security radio to advise his supervisor.  Claimant was injured when he wandered away from the 

tent, but still on Oakmont grounds.  While there were allegations that claimant violated a positive work 

order, the WCJ denied claimant benefits strictly on a deviation theory and never analyzed the violation 

of positive work order issue.   The Judge found that claimant , by leaving the tent, had abandoned his 

job,  and hence his injury was not in the course and scope of employment.  The WCAB and the 

Commonwealth Court affirmed. 



 

While the majority of premises injuries are compensable, it is important to look for affirmative defenses 

and examples of deviation.  In these circumstances, a seemingly compensable case may actually be one 

that must be denied as the employee is not in the course and scope of employment at the time of the 

injury. 

 

4.  Westmoreland Regional Hospital v. WCAB (Pickford), Commonwealth Court 9.23.11)  the 

Commonwealth Court addressed whether the IRE physician considered all the work related injuries; 

whether an impairment rating of zero rendered the IRE invalid;  and whether the IRE physician need 

only consider the objective findings present on the day of the IRE. 

 

The case involved accepted injuries of cervical and lumbar sprains.  In the process of denying a 

termination/suspension petition, the WCJ expanded the injury to include cervical disc injuries, brachial 

plexus stretch, lumbar strain and RSD.  Employer requested an IRE, and the IRE resulted in an 

impairment rating of 22%.  Employer then filed a petition to modify to a partial status based on the IRE.  

The IRE physician assigned a zero impairment to the brachial plexus stretch and RSD injuries because the 

IRE physician found no objective evidence of these conditions at the time of the IRE. Under the AMA 

guidelines a condition being evaluated must be objectively present to receive an impairment rating.  The 

WCJ rejected the IRE on the basis that objective evidence of these two conditions was present five 

months after the IRE date, by virtue of testimony from the claimant’s treating doctor.    The WCAB 

affirmed, finding the zero rating the equivalent of rejecting the two accepted injuries and finding that 

the two conditions were subsequently found to be present. 

 

The Commonwealth Court reversed and modified claimant’s benefits to a partial based on the IRE.  The 

Court noted that the IRE doctor did not reject the existence of the two accepted injuries but rather 

clearly testified that he just could not find any objective evidence of them at the time of the IRE.  The 

Court then concluded that an IRE can result in a zero rating of a condition and still be valid, citing to its 

prior holding in Barrett v. WCAB (Sunoco, Inc.), 987 A.2d 1280 (Pa. Cmwlth), appeal denied, 13 A.3d 480 

(Pa. 2010).  (The Barrett case was decided after the Board decision in this case.)   

 

The Court also agreed with the employer that the objective findings on the day of the IRE are the only 

relevant factors to be considered when rendering an impairment evaluation.  Although the employee 

presented the testimony of the treating physician regarding the objective presence of the two 

conditions five months after the IRE date that doctor did not provide an opinion of the impairment 

rating at that time though apparently qualified to give such an opinion.  The Court pointed out that the 

employee is always free to proceed with an IRE and present those findings to rebut an IRE by the 

employer and then it becomes a credibility determination by the WCJ concerning which opinion to 

accept and why. 

 

This case continues to define how we use IREs and all TTD cases should be diaried for 104 weeks so an 

IRE can be timely requested.  The IRE remains the best way to reduce lifetime indemnity exposure in a 

case where vocational placement is of no assistance, and the case cannot otherwise be resolved for a 

reasonable sum. 

 


