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At this year’s Arizona State Bar Convention and at the Annual Convention
hosted by Associated General Contractors of America, we will be focusing our
presentations on social media and its growing impact on the construction
industry.

Our clients are increasingly interested in better understanding the reality of
social media and its inevitable intrusion upon customary solicitation and
bidding, design review, construction management and project administration
and delivery. As more construction projects go paperless, moreover, clients
are wondering if the electronic and digital technology behind social media is
going to dominate as the means of project communication or if social media
will simply be relegated to personal networking between construction
professionals. Many questions have also been raised about document and
data retention policies for social media, especially when claims or litigation are
anticipated.

Before connecting the concept of social media to the construction industry, it
is important to understand what is really meant by and included as social
media. According to Merriam-Webster, 2004 was the first known use of the
term “social media,” which includes all “forms of electronic communication (as
websites for social networking and microblogging) through which users create
online communities to share information, ideas, personal messages, and other


http://www.swlaw.com

content (as videos).”!™! Wikipedia posts that “[s]ocial media includes web-
based and mobile technologies used to turn communication into interactive
dialogue.”

Keeping these definitions in mind, the most familiar social media websites are
Facebook, LinkedIn, Twitter, YouTube, or popular online journals well known
as blogs. In 2011, Facebook boasted more than 750 million users, making its
user population comparable to the third largest country in the world, while
YouTube has become the second largest Internet search engine next to
Google.F!

The overwhelming reach of social media is obvious, but many are still
reluctant to use it beyond personal and business networking and marketing.[*
The common definitions of social media include much more than private
networking, instead broadly contemplating all means of sharing electronic
information and mobile technology—private, professional or otherwise. For
social media in business, “[r]eal-time’ is a new imperative,” forcing
companies to reckon with information originating at the lowest level of
business operations, on a moment’s notice, and with little or no ability to
control the mass distribution of this information outside the company.
Facebook’s founder explained this January, moreover, that he wants to
transcend personal interaction to more significantly influence “our core
institutions and industries” with social media.t®!

The construction industry is certainly one of our core industries, and its
leaders are already following suit by implementing comprehensive social
media strategies. Among many construction blogs online today, some
consultants run daily journals on any number of topics from regional trends in
project funding to analyzing critical path delays.l”? Architects and engineers
are innovating social media to function as their communication platforms.!

Public entities are posting bid procedures and announcements on their
Facebook pages, using Twitter for design review and project updates and
linking the public to YouTube for city council meetings including discussions
about change orders and project appropriations.®! Project managers already
recognize that social media is integral to Building Information Management
(BIM), which presents a collaborative and virtual model of the project.[*°!

Some major U.S. cities are using Facebook, LinkedIn, Twitter and YouTube to
inform constituents about construction project opportunities, traffic delays and
bid protest hearings.**! Public and private owners alike should appreciate
social media as an effective means of communicating to avoid negative public
opinion when construction inevitably interferes with daily routines and
commerce. For these project owners, using social media is a sophisticated



approach to public relations.

A contractor presently managing a major construction project in Arizona has
followers on Twitter including many of the subcontractor representatives on
the project, so he “tweets” throughout the day on topics ranging from safety
issues to coordination of work. The use of social media on the project does
not adversely affect productivity and is a welcome means of communicating
with the overwhelming number of 20-something workers on the project. Text
messaging is also how an entire generation of these workers prefers to
communicate, both in their private time and while on the job. Acquiescing to
their way of communicating is more practical than trying to stop or change it.

Social media, therefore, is already affecting the construction industry in many
ways, but there has been very little discussion about legal dilemmas posed by
using social media on construction projects. For example:

e Are tweets, texts and blogs all project records that owners, design professionals
and contractors must preserve by law, and should this electronic media be
covered under a cogent records retention policy?

e Can owners and contractors legally restrict workers from tweeting, texting or
blogging about the project to avoid raising potential claims or other adverse
consequences for owners, design professionals and contractors alike?

These are only a couple of the many questions that remain Ilargely
unanswered in our courts and other tribunals when it comes to social media.
There is, after all, no body of law that specifically requires preservation of
construction records arising from the use of social media on the project.
Granted that, depending on the subject matter involved, social media may fall
under a company’s document retention policy or regulatory statutes, the
burden of preserving social media should be governed by a standard of
reasonableness.[*? The largest companies would have a pretty strong
argument that it is virtually impossible — and therefore unreasonable — to
require monitoring of employees’ personal smart phones, Twitter accounts,
blog journals and Facebook pages to retain all information material to a
construction project.

Furthermore, business leaders have been reluctant to risk being the first ones
to face legal challenges because of their strict policies against social media in
the workplace, even assuming that all social media can be monitored and that
these policies can be realistically enforced.[*®! Some opponents have already
challenged such restrictive social media policies on grounds that they impede
or infringe upon constitutional rights of privacy and free speech.[* It remains
to be seen how anyone on a construction project can control or retain social



media generated by private individuals working on the project.

On the other hand, text messaging about safety issues on the project would
probably be of interest to an investigator from the Occupational Safety and
Health Administration. An auditor may want any electronic data associated
with payment administration on the project, including social media
communications about changes in the original scope of work. The Equal
Employment Opportunity Commission may find it highly material that a
superintendent regularly tweeted about a worker’s poor performance before
he was terminated from the project. Finally, litigation over project delays may
wind up focusing on a daily blog or Facebook postings that were critical of the
general contractor’s project manager for his failure to coordinate the work of
the numerous subcontractors.

Social media issues like these are, indeed, becoming more prevalent in
construction litigation, especially when discovery disputes arise over
preservation of material records on the project.[**! Dealing with these social
media issues requires sound legal counsel because sanctions and
consequences can be severe if social media is known to be material and can
reasonably be preserved but is not. When claims or litigation are anticipated,
for instance, parties have an affirmative obligation to preserve material
records, and dismissal or significant monetary sanctions may be appropriate
in cases where spoliation of evidence deprives an opposing party of a fair
evaluation of all material evidence.[*®]

In addition, when written agreements require or necessitate the use of social
media on construction projects, parties should consult their attorney and err
on the side of having a plan to retain and account for material information to
avoid potential legal consequences. Good records management is good project
management, and good project management is good claims and litigation
management. It is too risky to do nothing. Taking the time to come up with a
plan can show that good faith efforts were taken to manage social media on
the project.

In the meantime, the boundaries of social media are expanding rather than
diminishing in their effect on the construction industry. The best approach to
avoid legal dilemmas is to consider achievable objectives to keep social media
in check while preserving privacy and maintaining accountability of all
information material to the project. Despite the difficulties and even
impossibilities with controlling social media generated on a construction
project, the best plan is to put forth a reasonable and enforceable policy for
everyone on the project to consider and honor. Doing so is the best way to
protect the project records and prevent claims.
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