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Over the years, there has been debate as to whether the New York 
State Scaffolding Law (Labor Law §240) applies to window washers 
working in high-rise residential buildings. The better view is that it 
does. The New York Scaffolding Law dates from the 1870s and is 
designed to protect workers from extraordinary risk from working at 
heights while performing “erection, demolition, repairing, altering, 
painting, cleaning or pointing…of a building or structure.”  The 
statute makes property owners strictly liable for injuries covered by 
the statute. 

The legal issue respecting window washing in high-rise residential 
buildings arises out of the statutory language. Originally, the statute 
was read to mean that “cleaning” was only a covered activity if the 
cleaning was associated with other covered work, such as “demo-
lition” or “repairing.” This led to the reasonable conclusion that a 
domestic worker cleaning the interior of windows was not engaged 
in a covered activity. Connors v. Boorstein, 4 N.Y. 2d 172 (1958). This 
analysis was extended in Brown v. Christopher Street Owners, 87 
N.Y.2d 938, 939 (1996) to provide that “routine household window 
washing” was not a covered activity. In Brown, a tenant arranged to 
have five windows washed in a single cooperative unit. The Court 
of Appeals declined to apply Labor Law §240 to this activity. Brown 
appears to still hold that routine household window washing is not 
a covered activity. 

The problem with the Brown decision was evident to all. Window 
washing for commercial high-rise buildings was deemed “cleaning” 
for purposes of Labor Law §240. The lurking issue was high-rise 
residential buildings: was such window washing a “routine house-
hold” chore exempt from the statute or a dangerous activity that is 
covered by the statute?

The Court of Appeals recognized the anomaly created by the Brown 
decision. Starting with Broggy v. Rockefeller Group, 8 N.Y. 2d 675 
(2007) the court turned from considering who had employed the 
window washer as the operative factor in whether the activity was 
covered, and started looking at the dangers of the work.  In Broggy, 
the court looked at the actual work done in high-rise commercial 
window washing and the elevation risk to the workers. Evaluating 
the equipment used, the safety equipment required and the risks to 
the workers, the court determined that commercial high-rise win-
dow washing was a covered activity under Labor Law §240 (1).  

The Court of Appeals continued this trend in Soto v. J. Crew, 21 
N.Y. 3d 562, 568 (2013). In Soto, the court compared and contrast-
ed commercial window washing with “routine household window 
washing.” According to the court, commercial window washing 
with an elevation risk—that is, a chance that workers might fall 
from a height and be injured—was considered to be a covered ac-
tivity, while “routine household window washing” did not have el-
evation risks. This left open the narrow issue of whether high-rise 
window washing for residential properties were “routine household 
window washing.”  

That question was definitively resolved in Domaszowec v. Panorama 
Windows, 135 A.D. 3d 572 (1st Dept. 2016). In Domaszowec, the 
First Department ruled that window washing of high-rise residen-
tial buildings posed an elevation risk to the workers and was a cov-
ered activity. This is consistent with the Court of Appeals approach 
in Broggy and Soto, where the equipment used, the safety devices re-
quired and the elevation risk to the worker would determine wheth-
er the activity was covered.  

Domaszowec leaves in place Labor Law §240 protections for work-
ers cleaning windows off scaffolding or platforms at height, while 
shielding home owners from Labor Law §240 claims from domestic 
workers cleaning the windows in low-rise homes. From a policy per-
spective, the shift by the Court of Appeals, from looking at who was 
employing the window washer to what was the risk to the window 
washer in deciding whether the activity was covered, was sensible. 
This is a logic that property owners and window washer employers 
are able to understand and apply.  

At this point, residential property managers should try to ensure the 
managed properties have windows that can be tipped into the space 
for cleaning. If that is not possible, the best solution is to have the 
building retain a commercial window cleaner. The property manag-
er and building are in a better position to negotiate price and insur-
ance coverage than a single unit owner. And the property manager 
has more control over risks, as this activity is a building activity.  

This column presents a general discussion. This column is not intended 
to provide legal advice. You should consult your attorney for specific 
legal advice.
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These days it is difficult to avoid a news story that relates to the 
future of Obamacare, health care or taxes. The presidential election 
came along with many questions and concerns about the future of 
such important things. In a market such as ours, where property 
values and profits can be substantial, even the slightest change in tax 
rates can have a real impact.

It is hard to imagine that there is a correlation between health care 
and real estate; however, when it comes to taxes, there certainly is. 
When the Affordable Health Care Act, or “Obamacare,” became 
law, many did not realize that it came along with a new separate 
3.8% tax (i.e., “Medicare Tax”) on certain investment income, in-
cluding income derived from the sale of investment real estate. For 
most who owned investment properties in New York City, this ef-
fectively resulted in an automatic capital gains increase of 3.8%. It 
also came at the same time that the capital gains tax rate increased 
from 15% to 20%. For all intents and purposes, the capital gains 
rate increased 8.8% overnight back then. However, the 3.8% Medi-
care tax portion of that came as an unexpected surprise for most.

The Medicare tax went into effect on January 1, 2013 and impact-
ed taxpayers with an Adjusted Gross Income (AGI) over $250,000 
for joint filers, $200,000 for single filers and $125,000 for married 
individuals filing separately. This 3.8% tax applied to income not 
derived in the ordinary course of trade or business (i.e., interest, div-
idends, annuities, royalties and rents, which are not derived in the 
ordinary course of trade or business) and gains attributable to the 
sale of property held for purposes not related to trade or business. 
The tax specifically excluded nonpassive income from S corpora-
tions, sole proprietorships, LLCs or partnership income, and does 
not apply to items which are excluded from gross income under the 
income tax (i.e., tax-exempt bonds, veteran’s benefits). 

Intended or not, this tax directly impacted individuals who were 
not actively in the real estate business but who owned and profited 
from. This additional tax impacted income received both from the 
sale and leasing of such investment properties.

While the tax is not a “home sale tax” per se and does not apply to 
home sales generally, it may affect income realized from home sales 

in instances where certain criteria have been met. These include 
cases where a home sale may result in a capital gain that increases 
either net investment income or the taxpayer’s AGI.  Under these 
circumstances, if the requisite thresholds are met, the tax applies to 
the lesser of the two metrics, which are: 1) investment income, or 2) 
excess of AGI over the $200,000 or $250,000 amount. 

This potentially impacts not only second homes or investment 
properties but primary residences as well. In the case of a primary 
residence, individuals currently receive a $250,000 exemption on 
capital gains while married couples receive a $500,000 exemption. 
However, any income received over these exemption thresholds are 
subject to both capital gains and Medicare tax.  

In March 2017, the Republicans in Congress sought to pass the 
American Health Care Act, which many had dubbed as “Ryan-
care” or “Obamacare Lite.” The Trump Administration described 
this legislation as “Repeal and Replace.” Although it couldn’t gar-
ner enough support to even warrant a vote, this piece of legislation 
would have eliminated the Medicare 3.8% tax. Regardless of one’s 
political views or political affiliations, generally each piece of pro-
posed legislation has positive and negative impacts.  
  
This particular piece of legislation would have quietly saved many 
3.8% on their passive investment income. Most would agree that 
would be a positive—especially those with real estate investments. I 
certainly understand that the proceeds from the tax referenced were 
to be used to fund Medicare expenses and removing such may have 
a negative impact. But, focusing on the positive, one has to wonder 
whether less taxes on real estate investment income might result in 
more real estate investment.

Despite countless hours of media coverage concerning Obamacare 
and Ryancare, I do not recall ever seeing or hearing anyone discuss 
this tax reduction and how this could potentially have a positive 
impact on the real estate market. Whether Obamacare is revised, 
repealed or replaced, it will be interesting to see whether this addi-
tional 3.8% Medicare tax will survive. As things currently stand, 
although hard to believe, real estate and health care are indeed con-
nected.  
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