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frer a long bartle berween the Commonwealth of

Massachusetts, the US. federal government, and

several shipping interests, the US. District Court
for the District of Massachusetts has ruled thar portions
of the Massachuserts Oil Prevention Act (MOSPA) con-
raining strict tug escort and manning requirements for
rankers in Buzzards Bay, are preempred by the federal
Ports and Waterways Satery Acr (PWSA)' The court’s
ruling means that the Coast Guard’s regulations promul-
gated under the PWSA, not MOSPA, will govern certain
rank vessels and tug requirements in Buzzards Bay.

Background

Massachusetts enacted the MOSPA in response to a cat-
astrophic oil spill in Buzzards Bay in 2003, In 2006, a
federal districe court ruled thar Massachuserts was pre-
cluded from enforcing cerrain aspects of the MOSPA,
due to preemption under PWSA? Preemption is defined
as “the principle (derived from the Supremacy Clause)
that a federal law can supersede or supplant any incon-
sistent state law or regulation.”

On appeal, the US. Courr of Appeals for the Tirst
Circuit reversed and remanded the case to the district
court finding that the court needed “further develop-
ment” of the reasoning for preemption’ Between the
first ruling in 2006 and the Firse Circuit ruling in 2007,
the Coast Guard issued final regulations under the
PWSA that included manning and tug requirements in
Buzzard’s Bay. The Final Rule’® called for complete pre-
emption of the MOSPA by the PWSA.

Preemption by Regulation
The Coast Guard’s Final Rule called for complete pre-
emption of the MOSPA. In a Magistrate Judge’s report
and recommendation on the case, the judge found that the
Final Rule® did in fact preempt the MOSPA completely.
Despite the likelihood thar the court would find pre-
emption of the srate laws, Massachusetrs asserted that
the Coast Guard’s implementation of the Final Rule vio-
lated the National Environmental Policy Act (NEPA),
which requires all federal agencies to prepare an
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Envitonmental
(EA)

and an Envitonment

Assessment

Impacr Sratement
(ELS) for “major fed-
eral actions signifi-
cantly affecring the
quality of the human
environment.” The
Coast Guard stared
that it did not file an
EA ot EIS because it believed the Final Rule met one of

the exceptions o performing an EIS.

Although the court noted that it did not necessarily
agree with how the Coast Guard handled the NEPA
requirements, they found that “the procedural error of
not following NEPA formalities was essentially harm-
less.”™ The court referenced the Save Owur Heritage, lne. n
F.A.A. case which held that it thete is no harm done
then, “[rlemanding for a differendy named assessment
|would be| a waste of dme.””

The court agreed with the magistrate judge that
MOSPA was preempted by the PWSA. The court cited
ULS. o Locke, which also dealr with preemption of feder-
al law over state law® In Lodke, the court reasoned that,
“The issue is not adequate regulation but paolitical
responsibility; and it is, in large measure, for Congress
and the Coast Guard to confront whether their regulato-
ry scheme, which demands a high degree of uniformiry,
is adequate. Srates, as well as environmental groups and
local port authorities, will participate in the process.™

Conclusion

The navigation of oil tankers in Buzzards Bay has been
a hor topic since the oil spill first occurred, and there
have been many heated debates on whether the MOSPA
or PWSAs reguladons would provide for safer naviga-
fion. For example, Korrin Petersen, vice president of
advocacy for the Coaliion for Buzzard’s Bay, stared,
“We're not going to let the Coast Guard take a pass on
for

doing an appropriate cnvironmental review



Buzzards Bay ... Our water resources are far too valu-
able for the federal government to be so cavalier about
their protection.”” Despite the controversy, barges and
rugs in Buzzards Bay are no longer subject to MOSPA,
but must comply with the Coast Guard’s Final Rule.)y
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