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By and large, commercial litigation has moved
outside the courthouse. Client reminders of the

advantages of mediating commercial disputes In-
clude factors such confidendality, resolution at re-
duced expense, removal of uncereainty as to out-
ome. and less business distuption. Likewise, the
need to preserve ongoing business relationships
or concern about establishing an adverse industry
precedent may be considered. Speedy resolution
resulting in avoiding protracted litigation and ap-
peals prove attractive to parties as well.

Should They Need Convindng

Decision makers in business who have encoun-
tered lawsuits usually undersrand the expense and
aggravation of litigation. They have companies to
run and far better ways to use financial and hu-
man resources than ar the courthouse. Through
mediation they are able to explore privately the
opposition’s interests, concerns, motivations, and
goals. Commercial mediators, much like those in
other types of cases, are adept at finding common
ground to identify possible resolutions.
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Addirionally, 1U days prior to appearing at a me.
diation conference, 4 notice shall be filed with the
court and served, identifying the person or per
sons who will be atrending the mediation confer-
ence as 4 party representative OF as an insurance
carrier representauive. Though mediators are not
empowered to police this rule, and compliance
has been slow to develop since the rule change
in 2012, given the last-minute nature of the way
things transpire in litigation today, it has bem 2
rude awakening for some lawyers and litigancs.

Regardless, it is crucial to have everyone with 2
say on the final serdlement decision present at
he mediation o hear the points made and ex
perience the process. If a business partnet. officer.
spouse, of family member {sometimes all of the
abave) is going to help make the decision, he or
<he needs to attend. A deal struck after a full day
of bargaining may evaporate if the need to coner
with a missing decision maker suddenly ansc B
the eleventh hour. This must be balanced with %-

tendees that are simply ves-men to the lirigatt & '
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g B the outset, expect the lawyers to have
B prepared the clients by describing the
mediation process and discussing pat-
cerns of negotiation. Honest assessment
of the strengths and weaknesses of the
parties’ positions, the likely result of
litigation, and the potential expense
will allow proper evaluation of whether
a settlement makes sense.

Mediators often assess the ability of ad-  f
vocates using the quality of mediation ¢
submissions as evidence of readiness ¢
for trial and skill of the lawyer. By fail-  k
ing to submit a requested summary in
confidence, or merely sending a stack
of documents, the lawyer misses an
opportunity to frame the issues and
inform the mediator of the nuances
in advance of the conference. Candid
submissions are better than shared ones
that repeat advocacy already apparent
in the court file. Of course key plead-
ings, evidence, admissions, deposition
excerpts, photos, and videos, are ap-
propriate. Determining the presence
and status of any commercial insurance

coverage (and reservations of rights) is

helpful to know as well.

Finally, whether the parties have or plan
to engage in E-Discovery, the costs of
specific types of electronically stored in-
formation subject to production in the
dispute may overshadow the amount in

CONtroversy.

Lawrence H. Kolin, Esq., is a federal and
Supreme Court of Florida Certified County,
Circuit-Civil and Appellate Mediator in Or-
lando. He recently served as a general mag-
istrate in the Ninth Judicial Circuit Court for
Orange County. He is founding chair of the
OCBA's ADR Committee and has been a
member of the OCBA since 1594.
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