Contribution Between Insurance Carriers And
The Duty To Defend

In St. Paul Mercury Insurance v. Mountain West Farm Bureau, 210 Cal. App. 4™ 645 (10/25/12), the California
Court of Appeal addressed the duty of an insurance carrier to defend a general contractor named as an
additional insured under a subcontractor’s insurance policy in a construction defect case. [In the construction
industry, it is typical for a general contractor (“GC”) to require that subcontractors (“Subs”) name the GC as an
additional insured against any claims arising from the Subs’ work.]

In this case, a framing Sub worked on a condominium project in Jackson Hole, Wyoming. After the developer
sued the GC, the GC cross-complained against the framing Sub, among others, because many of the defects
alleged by the developer involved the framing work. The GC tendered its defense to the framing Sub’s
insurance carrier, but the carrier refused to defend even though the GC was specifically named an additional
insured.

Thereafter the GC and framing Sub both negotiated with the developer, using separate counsel, and the case
settled.

The GC'’s carrier then sued the framing Sub’s carrier for equitable contribution. The Court of Appeal held that
the carrier for the framing Sub had a separate and independent duty to defend the GC as an additional insured
because (a) the settlement agreement did not release the insurance company from further liability, (b) the
additional insured endorsement did not include language that demonstrated a limit on actual coverage, and
(c) the property damage at issue occurred during the policy period. The carrier’s argument that it had met its
obligation to the GC as an additional insured by defending the framing Sub, was not sufficient.

As a result, the framing Sub’s carrier was required to contribute additional amounts to compensate the GC for
settle monies it had expended, and attorneys’ fees and costs incurred by the GC and/or its insurer in the GC’s
defense.

The takeaway from this case is that the failure of a carrier to defend its additional insured in a construction
defect matter may result in the carrier’s payment of not only a judgment or settlement relative to its primary
insurance, but also the monies (settlement funds, attorneys’ fees and costs) incurred by its additional insured
GC as well.

At Tharpe & Howell, we understand that dealing with litigation and the threat of legal action has become a
significant cost of doing business for real estate and construction professionals. Our attorneys bring you
decades of strategic experience, transactional solutions that minimize litigation risks, and access to the best
experts and ADR professionals, to ensure that these costs don’t overwhelm your bottom line.

We serve the distinct needs of a wide variety of clients in both commercial and residential real estate and
construction matters, providing the legal services they need to compete and prosper in today’s dynamic
market. Our practice is “ground-up,” handling our client’s transactional needs, as well as virtually every type of
construction claim, including: construction defects and delays; construction site injuries, earth-movement
including floods, landslides, storm and earthquake claims; structural failures and building collapse; water-
intrusion; contract disputes; environmental claims including mold and asbestos; insurance claims and
insurance coverage disputes; and operations, labor and management claims. For more information, please
contact us at (818) 473-5720 or email your request to cabusinesslawreport@tharpe-howell.com.




