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MORTGAGE COMPLIANCE FORUM is a unique website, devoted to providing articles written by professionals and featured contributors who
 specialize in the area of residential mortgage compliance. Comments are encouraged!
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Last Thursday we got a glimpse of the new normal for creating new technologies in the
 mortgage space. The CFPB issued a policy statement about providing a “no action
 letter” to companies seeking to develop and implement new technologies. 

What is a “no action letter?”

It is not some kind of Zen-like, written mantra, that hypostatizes reality. It is not an
 attorney’s opinion letter, offering some prognostication about legal liability. It is not a
 declaratory statement that seems to offer solutions but is mostly devoid of meaning. In
 the case of the CFPB’s “no action letter,” it is just a letter that offers some grudging,
 limited inclination to let companies gauge how their new technologies may or may not
 conform with existing law and regulations, purportedly providing a semblance of
 approval possibly in advance of the technology’s implementation.

The idea here is the notion that submitting products to the bureau for a preëmptive,
 regulatory review will head off future prosecution of regulatory violations. I use the
 word “notion,” rather than the word “assurance,” since it is debatable whether the
 CFPB’s determination that the new product which meets existing regulatory standards
 would fully protect a company from an immediate enforcement action.

The fact is the CFPB’s “no action letter” policy will not really lift the threat of an
 enforcement action, because the agency retains the right to reverse its decision upon
 finding the product runs afoul of existing law. Therefore, the limits on the protection
 that a “no action letter” affords do little to abate the uncertainties that such a policy
 would nevertheless supply the space or incentive that companies need to come up
 with new ways to serve customers.

And incentive is the energy that drives creativity and willingness to take risks!

It is one thing to dangle a carrot, but when there are no specific guidelines to follow in
 order to avoid the stick, that seems a bit of a challenge to negotiate. Innovation comes
 through incentives and risks, not a placebo letter that giveth the appearance of
 compliance but may just as well taketh it away if the hope of some “certainty”
 evaporates.
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This initiative has been around for a few years. Back in 2012, the Bureau started a
 program called “Project Catalyst,” which allowed firms to work with the CFPB on new
 products that had the potential to lead to new rules to accommodate financial
 technology innovations. Actually, the “no action letters” concept was proposed
 subsequently in late 2014 as part of the foregoing program. The current iteration of
 these letters is to provide an evaluation of how a new technology works within the
 existing regulatory structure. As such, excluded from this evaluation process will be
 products and technologies that did not exist when certain consumer financial
 protection laws, like TILA and RESPA, were created.

Put yourself in the place of a financial technology company. If you are a start-up with
 substantial pecuniary resources, you may seek a CFPB “no action letter,” but if you
 are a big company in the technology space, you would now have to put yourself
 through rather intense scrutiny from the Bureau. Consider this: if you build a product
 and implement it, yet seek the CFPB’s approval for it, and the CFPB says your
 product does not meet regulatory compliance, you would be admitting to a violation.

This is where risk plays its central role in our economy, for risk is measured in the
 marketplace in our economic system. How is it possible that the CFPB can second
 guess the results of market action with respect to risk? Once a product is used, risk is
 the feedback that improves a product as well as ensures standards of regulatory
 compliance. Does the Bureau have such a crystal ball?

 The process of taking a technology product through a “no action letter” review would
 have to be exhaustive in terms of the sheer demands on time, professional
 involvement, and monetary considerations. Virtually every aspect of the product would
 need to be described and be able to withstand a battering of investigative regulatory
 oversight. Each request for more documentation and proof of regulatory compliance
 would be yet another turning of the screw.

 Then there is the sharing of information that the Bureau plans to offer the public. In
 this regards, the Bureau plans to publish the letter, along with a product summary, to
 the CFPB’s website. Even rejected applications will be published. More concerning,
 however, is the potential leaking of proprietary information belonging to the product’s
 inventors.

But for all this, the Bureau offers its limited assurance that it will not file an
 enforcement action once the product hits the market – all the while retaining the right
 to revoke its opinion at any time!

Furthermore, the “no action letter” will not be binding on courts, civil litigants, or other
 regulatory agencies. So, just how valuable is this letter?

Jonathan Foxx
President & Managing Director
Lenders Compliance Group
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Information contained in this website is not intended to be and is not a source of legal advice. The views expressed are those of the contributing authors and
 commentators, as well as news services and websites linked hereto, and do not necessarily reflect the views or policies of any governmental agency, business entity,
 organization, or institution. Mortgage Compliance Forum makes no representation concerning and does not guarantee the source, originality, accuracy, completeness, or
 reliability of any statement, information, data, finding, interpretation, advice, opinion, or view presented herein.

Mortgage Compliance Forum is a "discussion venue" that is designed to share information about residential mortgage compliance.

The discussions on Mortgage Compliance Forum do not constitute legal advice from or to other Mortgage Compliance Forum members or any other person. Mortgage
 Compliance Forum encourages an exchange of information and views, but is not responsible for the information, comments, advertising, products, resources or other
 materials of this site, any linked site, or any link contained in a linked site. The inclusion of any link does not imply endorsement. Your use of any linked site is subject to the
 terms and conditions applicable to that site. Mortgage Compliance Forum may be used for lawful purposes only. Please do not post content that is obscene, otherwise
 objectionable, in violation of federal or state law, or that encourages conduct that could constitute a criminal offense or give rise to civil liability; that discloses any non-
public transactions, business intentions, or other confidential information; and, that infringes the intellectual property, privacy, or other rights of third parties. Material
 protected by restricted copyright, use, or other proprietary right may not be uploaded, posted, or otherwise made available to Mortgage Compliance Forum participants
 without the permission of the copyright owner, if such permission is required. The Mortgage Compliance Forum administrator reserves the right to remove content at any
 time and without notice that is deemed to be inappropriate and/or in violation of comment rules.

Notice to Visitors

 Ethereal template. Template images by A330Pilot. Powered by Blogger.

http://mortgagecomplianceforum.blogspot.com/feeds/8988260723074965367/comments/default
http://www.istockphoto.com/googleimages.php?id=5906800&platform=blogger&langregion=en
https://www.blogger.com/

	blogspot.com
	Mortgage Compliance Forum: The CFPB Giveth, and the CFPB Taketh Away


