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C O R P O R A T E L A W S

New Amendments to Washington Corporate Law
Impact Mergers, Defective Corporate Acts and Forum Selection Clauses

BY MICHAEL HUTCHINGS

Washington recently adopted a series of amendments
to its business corporation act which will affect both
public and private companies incorporated in Washing-
ton. The amendments specifically (1) adopt a statutory
procedure for the ratification and validation of defective
corporate actions, (2) authorize and enable forum selec-
tion clauses, (3) permit asset drop-down transactions
without parent corporation shareholder approval, (4)
eliminate term limits on voting trusts and shareholder
agreements, and (5) permit short-form downstream
mergers. The amendments became effective July 23,
2017.

Adopting statutory procedure for ratification
and validation of defective corporate actions

In 2013, in its Boris v. Schaheen (C.A. No. 8160-VCN
(Del. Ch. Dec. 2, 2013)) decision, the Delaware Court of

Chancery found an array of purported stock issuances
to be invalid and held that the invalid issuances could
not be ‘‘ratified�—i.e., retroactively validated. In the de-
cision, the Court made broad statements about defects
relating to the issuance of stock and when and whether
those defects can be ratified, which could be viewed as
limiting the ability of corporations to ratify certain de-
fects under Delaware law, at least in the stock issuance
context. Importantly, if attempted stock issuances are
void because a corporation did not follow the proper
formalities and those issuances are not properly ratified
or cannot be ratified, a person thought to own the re-
lated stock may not actually be a shareholder.

Under the new chapter of the Washington Business

Corporation Act, defective corporate actions can

either be ratified by action of the board and,

where applicable, approval of the shareholders, or

validated by judicial action.

The principles from this case could apply as well to
other actions purportedly taken by corporations that
may not have been properly authorized, such as the fail-
ure of the incorporator to validly appoint an initial
board of directors, the issuance of shares that are in ex-
cess of the authorized number of shares, and the ab-
sence of a board or shareholder resolution authorizing
a corporate action.

Largely in response to the Boris decision, Delaware
amended its General Corporation Law to add provisions
providing a process for corporate ratification and judi-
cial validation of defective corporate actions. The ABA
Committee on Corporate Laws recently followed suit
with an amendment to the Model Business Corporation
Act (MBCA) to add a similar ratification procedure.
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Under the new chapter of the Washington Business
Corporation Act (WBCA), which was largely modelled
on the MBCA proposal, defective corporate actions can
either be ratified by action of the board and, where ap-
plicable, approval of the shareholders, or validated by
judicial action. The ratification and validation proce-
dures are intended to be available only where there is
objective evidence that a corporate action was defec-
tively implemented. For example, the new chapter per-
mits ratification of shares previously issued which are
subsequently determined to have been issued improp-
erly. It does not permit the corporation to retroactively
issue shares as of an earlier date where there is no ob-
jective evidence (e.g., resolutions, issuance of share cer-
tificates, subscription or share purchase agreements,
entries in the share ledger, or some other documentary
evidence that shares were issued or intended to be is-
sued) that shares had been previously issued.

In cases where ratification takes place by action of
the board, the new chapter includes a number of impor-
tant safeguards that are similar to those of the MBCA
and Delaware. First, the board must in its resolution de-
tail the nature of the defective corporate action and the
reasons why the action was defective. Second, the rati-
fication must be submitted to the shareholders for ap-
proval if such approval is required at the time of ratifi-
cation or would have been required at the time of the
original action. If shareholder approval is not required,
notice of the board ratification must be given to all
shareholders, which notice must also give them notice
of time limits on any judicial action to review the ratifi-
cation procedure. Third, if the action being ratified
would have required an amendment to the articles of in-
corporation to be filed with the Secretary of State’s of-
fice, that filing is required in connection with the ratifi-
cation. Finally, any board ratification of a defective cor-
porate action is subject to review by the courts for
compliance with the procedures in the new chapter.

The procedures in the new chapter are not the exclu-
sive means of ratifying defective corporate actions.
However, this new chapter will likely help Washington
corporations and their directors and shareholders by
providing a clear path that will result in a corporate ac-
tion that was initially taken without proper authoriza-
tion being deemed valid as a matter of law.

Authorizing and enabling forum selection
provisions

In recent years, there has been significant growth in
the frequency of shareholder lawsuits challenging ac-
quisitions, mergers and other significant actions by U.S.
corporations. These transactions typically attract mul-
tiple lawsuits, often in multiple jurisdictions. A signifi-
cant number of corporations, looking for ways to in-
crease predictability and control the cost of shareholder
litigation, have designated in their bylaws or articles of
incorporation an exclusive set of courts—typically in
the state of the company’s incorporation—where de-
rivative and other ‘‘internal corporate’’ claims may be
brought. Internal corporate claims typically include de-
rivative actions, claims alleging breach of fiduciary duty
by corporate directors or officers, and other lawsuits re-
lating to the internal affairs of the company and gov-
erned by state corporation law.

Many legislative authorities have recognized the ben-
efits of forum selection clauses in corporate organiza-
tional documents, and the clear legislative and judicial

trend favors their authorization and enforcement. Fo-
rum selection provisions provide significant benefits to
corporations and do not impose undue burdens on
plaintiffs seeking to litigate matters of director and offi-
cer fiduciary duties and other internal corporate mat-
ters.

In 2015, the Delaware Legislature amended the Dela-
ware General Corporation Law to add a section ad-
dressing forum selection provisions. This provision al-
lows corporation to include in its certificate of incorpo-
ration or bylaws a requirement that all internal
corporate claims be brought in the courts of Delaware,
provided jurisdictional requirements are met.

Also in 2015, the ABA Committee on Corporate Laws
revised the MBCA to enable the adoption of forum se-
lection provisions. The MBCA provision, like the Dela-
ware provision, specifically enables forum selection
provisions, but it is slightly broader in scope because it
enables a corporation to designate, in addition to the
courts of the state of incorporation, the courts of any
other jurisdictions with which the corporation has a
reasonable relationship.

The ability to designate the courts in which internal
corporate claims may be brought will likely confer a
number of benefits to Washington corporations, includ-
ing:

s outcomes of internal corporation litigation that are
higher quality and more consistent with Washington
public policy, as claims based on state corporation laws
will be decided by courts with the most expertise in in-
terpreting the applicable law;

s potentially greater efficiency in the resolution of
claims where time often is of the essence, such as in
merger and acquisition transactions;

s reduction of inconsistent outcomes in lawsuits
based on identical or similar facts but decided by dispa-
rate courts;

s lower litigation costs by eliminating the need to
defend similar litigation in multiple courts or multiple
jurisdictions; and

s reduction of forum shopping by plaintiffs and their
counsel.

An enabling statute will also eliminate uncertainty as
to the enforceability of forum selection clauses, reduc-
ing the need for collateral litigation burdening the judi-
cial system on this procedural issue. In contrast, having
Washington courts decide more internal corporate dis-
putes benefits the development of state jurisprudence
on a range of substantive corporate law.

The new section of the WBCA authorizes a corpora-
tion to include in its articles of incorporation or bylaws
a requirement to use an exclusive forum for the adjudi-
cation of internal corporate claims. Under the new sec-
tion, the provision must specify at least one Washington
state court. The provision may also include additional
specified courts in one or more additional jurisdictions
with a reasonable relationship to the corporation.

Permitting asset drop-down transactions
without parent corporation shareholder
approval

An asset ‘‘drop-down’’ transaction is a transaction in
which a corporation transfers assets to a subsidiary en-
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tity solely in exchange for equity in, or as a capital con-
tribution to, the subsidiary entity. These transactions
are generally undertaken by a corporation for tax and
other corporate structuring reasons and often involve
the transfer of assets to a wholly-owned subsidiary.

Because Washington law generally recognizes the
separate corporate existence of the parent and subsid-
iary, it has been unclear to many practitioners whether
a vote of the parent corporation’s shareholders would
be required if a wholly-owned subsidiary, after an asset
drop-down, intended to dispose of assets that consti-
tuted all or substantially all of the assets of the parent
corporation on a consolidated basis. Similar to the
drop-down issue, this interpretational difficulty has ex-
isted because it simply has not been clear whether the
assets of the subsidiary should also be deemed to be as-
sets of the parent corporation for purposes of the share-
holder approval requirement that applies to the sale or
other disposition of all or substantially all of a corpora-
tion’s assets other than in the usual course of business.
If the assets were deemed to be held by both the parent
and the subsidiary, no vote of the parent corporation’s
shareholders should be required for a drop-down of all
or substantially all of the parent corporation’s assets,
but a vote by the parent corporation’s shareholders
should be required for a sale of those assets by the sub-
sidiary. On the other hand, if the assets were deemed to
be assets of the subsidiary, but not the assets of the par-
ent corporation, a vote of the parent corporation’s
shareholders should be required for a drop-down of the
assets, but not for a sale by the subsidiary of those as-
sets.

The new changes to the WBCA clarify that

approval of an asset drop-down transaction by the

parent corporation’s shareholders is not required

if the assets are dropped down to a wholly-owned

subsidiary

In addition, there have been a number of unnecessary
disadvantages Washington corporations faced when
obtaining parent corporation shareholder approval for
an asset drop-down transaction to a wholly-owned sub-
sidiary: it is costly, takes significant time, involves (for
public companies) the Securities and Exchange Com-
mission, invites competition, and could trigger dissent-
ers’ rights.

In 2005, the Delaware Legislature adopted revisions
to DGCL intended to clarify the approvals required for
asset drop-down transactions. The Delaware provision
specifically permits a parent corporation’s board of di-
rectors to approve an asset drop-down transaction with-
out obtaining approval of the parent corporation’s
shareholders. Similarly, the MBCA includes provisions
permitting the parent corporation’s board of directors
to authorize asset drop-down transactions without ob-
taining approval of the parent corporation’s sharehold-
ers.

The new changes to the WBCA clarify that approval
of an asset drop-down transaction by the parent corpo-

ration’s shareholders is not required if the assets are
dropped down to a wholly-owned subsidiary (direct or
indirect). In addition, the changes require approval of a
sale or other disposition of the assets of the subsidiary
by the parent corporation’s shareholders if the subsid-
iary’s assets constituted all, or substantially all, the as-
sets of the parent corporation.

Eliminating term limits on voting trusts and
shareholder agreements

There are three methods by which shareholders of a
Washington corporation may implement an arrange-
ment for the voting of their shares:

s A voting trust—which allows a named trustee to
vote shares subject to the trust;

s A shareholder agreement—which gives sharehold-
ers broad discretion to agree how to exercise or divide
voting power; and

s A voting agreement—which permits shareholders
to determine the manner in which they will vote their
shares.

Historically, the maximum term of a voting trust has
been ten years and the presumptive term of a share-
holder agreement has also been ten years. However,
there is no mandatory or default term for a voting
agreement. Washington’s mandatory ten-year term on
voting trusts and the presumptive ten-year term on
shareholder agreements were not in accord with the
generally enabling nature of the WBCA and do not re-
flect a widely-held view that shareholders should have
freedom to contract with regard to the voting of their
shares.

Neither Delaware law nor the MBCA include limits or
presumptions on the length of terms of voting agree-
ments or voting trusts. The changes to the WBCA now
eliminate the ten-year limit on voting trusts and the pre-
sumptive ten-year limit on shareholder agreements,
consistent with similar provisions in Delaware and un-
der the current version of the MBCA.

Permitting short-form downstream mergers
A short-form merger is a transaction in which a cor-

poration (parent corporation) owning at least 90 per-
cent of the outstanding shares of each class of another
corporation (subsidiary) may effect a merger of the sub-
sidiary and parent corporation without a vote of the
shareholders of either corporation. In Washington, a
parent corporation has been able to effect an upstream
merger of the subsidiary into the parent corporation
without a vote of the subsidiary’s shareholders, but has
not been able to effect a downstream merger of the par-
ent corporation into the subsidiary without a vote of the
subsidiary’s shareholders because the WBCA has not
permitted short-form downstream mergers.

The reasons to merge a parent corporation and its
subsidiary can arise in a variety of contexts. For ex-
ample, a holding company may wish to simplify its cor-
porate structure by effecting a merger with its operat-
ing subsidiary. Because the subsidiary is the operating
entity in the structure, an upstream merger often in-
volves a variety of complications relating to governmen-
tal permits and licenses, transfer of titled or registered
assets, and assignment of contracts. There typically
would be significant advantages to merging the holding
company downstream into the operating subsidiary,
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leaving the operating subsidiary as the surviving corpo-
ration.

The same may be true in a ‘‘two-step’’ public com-
pany acquisition, where the acquiring party, typically
through a wholly-owned subsidiary, makes an offer to
acquire at least a majority of the target company’s out-
standing shares and, following consummation of the
tender offer, merges the target company and its subsid-
iary to cash out the target company shareholders who
did not tender their shares in the tender offer. If the ac-
quiring party acquires at least 90 percent of the target
company’s outstanding shares in the tender offer, it can
effectuate the back-end merger without a vote of the
target company’s remaining shareholders through the
short-form merger process. For the same reasons de-
scribed above, it may be preferable to merge the acqui-
sition subsidiary into the target company so that the tar-
get company is the surviving corporation. However, the
historical short-form merger provision in the WBCA

would only permit a merger of the target company into
the acquisition sub, not a merger of the acquisition sub
into the target company.

Most states permit short-form downstream mergers,
in which the parent corporation merges into the subsid-
iary corporation without a vote of the shareholders of
either corporation. These states include influential com-
mercial law states, such as California, Delaware, and
New York. Similarly, the MBCA allows short-form
downstream mergers of a parent corporation into its
subsidiary without a vote of the shareholders of either
corporation.

The changes to the WBCA now allow short-form
downstream mergers in Washington. This will help pro-
mote efficient transactions, preserve shareholder
rights, and bring Washington in line with the national
trend allowing downstream short-form mergers as well
as align with the current version of the MBCA.
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