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Investment Protection in the Philippines

Introduction

The Philippines has become a favoured destination for foreign investors
despite global and domestic risks. Foreign direct investment in the
Philippines in the last two years was at approximately $10 billion per
year, with investors from Japan, the United, The Netherlands, Singapore,
and Hong Kong leading the way.

In respect of Japan specifically, Philippine-Japanese trade continues to
be robust. In March 2019, the Philippine government announced that
$1.24 billion worth of investment pledges from Japanese companies had
been secured in various sectors, including infrastructure, manufacturing,
agriculture, retail, real estate, automotive, and education. These
investment pledges came from major Japanese companies such as
Mitsubishi Corporation, Mitsui OSK Lines Ltd., Itochu Corporation, and
Sumitomo, among others. Addressing concerns of Japanese investors
during a recent visit to Japan, Philippine President Rodrigo Duterte
stated that the government would “kill roadblocks” to investing in the
Philippines. But investor concerns go beyond mere delays in or the ease
of doing business in the country.

Regulatory changes introduced not just by the present administration but
also in past governments, as well as outright cancellation of government
contracts in certain instances, have exposed foreign investors to risk.
There are however steps that Japanese investors can take to protect
their investments, instead of just relying on assurances from the
government.

Protecting the Interests of Japanese Companies through
International Arbitration

Given the continued attractiveness of the Philippines as an investment
destination, including for Japanese investors, what then can Japanese
investors do to protect their interests as against counter-parties and the
Philippine government in the event of a dispute? As a recognised starting
point, Japanese investors should consider including arbitration clauses
that provide for mandatory arbitration to resolve contract disputes.

Arbitration is a dispute resolution procedure that is an alternative to
litigation, and which results in a final, binding, and enforceable award. As
Gary Born, a renowned arbitration practitioner, explains, “arbitration is a
process by which parties consensually submit a dispute to a non-
governmental decision-maker selected by or for the parties, to render a
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binding decision resolving a dispute in accordance with
neutral, adjudicatory procedures affording each party an
opportunity to present its case.” Thus, it is a method by
which Japanese parties can ensure that in the event of a
dispute, a Philippine counter-party would be constrained
— by way of contract — from bringing the case to a
Philippine court.

In that manner, arbitration limits the risk that a Japanese
party would be hauled to Philippine courts, which could
delay resolution of the dispute for years and could
expose the Japanese party to an unfamiliar dispute
resolution procedure.

International Arbitration in the Philippines

Arbitration is not unheard of in the Philippines or by
Philippine companies. The Philippine government has a
pro-arbitration policy that seeks to promote this form of
dispute resolution.

The Philippine Alternative Dispute Resolution Act of 2004
(the “Philippine ADR Act”) states that it is government
policy “to actively promote party autonomy in the
resolution of disputes or the freedom of parties to make
their own arrangements to resolve their disputes” and
“‘encourage and actively promote the use of Alternative
Dispute Resolution (ADR) as an important means to
achieve speedy and impartial justice and declog court
dockets.”

The Philippine Supreme Court has fortified that pro-
arbitration policy by issuing the Special Rules of Court on
Alternative Dispute Resolution that limit instances when
Philippine courts can intervene in the arbitral process
such as when granting injunctive relief prior to the
constitution of an arbitral tribunal and the commencement
of the arbitral process. More recently, President Duterte
signed amendments to the Philippine Corporations Code,
which now allow arbitration for intra-corporate disputes.
This is a significant development especially because
many foreign investors come to the Philippines as joint
venture partners or structure their investments by way of
shareholdings in Philippine companies.

Importantly, the Philippines is also a signatory to the New
York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (the “New York Convention”),
which gives effect to arbitration agreements, and
enforces arbitral awards through summary proceedings
subject to limited exceptions. Japanese parties that
succeed in securing favourable damage awards can thus
enforce those awards in the likely event that the
Philippine party has assets in the Philippines. That the
Philippines is a party to the New York Convention is also
significant because as the 2018 Queen Mary
International Arbitration Survey indicates, the

enforceability of arbitral awards is considered as one of
the most valuable attributes of international arbitration.

Indeed, there is a growing number of Philippine-related
international commercial arbitrations, with many of them
seated either in Singapore or Hong Kong, under the rules
of the Singapore International Arbitration Centre, the
Hong Kong International Arbitration Centre, or the
International Chamber of Commerce.

Philippine corporations are also embracing arbitration
more and more, and including arbitration clauses in their
contracts especially when foreign parties are involved.

Protecting Against Political Risk Through
International Arbitration

International arbitration can protect investors not just vis-
a-vis private parties but also as against the Philippine
government, and government-owned or affiliated entities.

Investors doing business in the Philippines are already
exposed to political risk, and even more so when dealing
with the Philippine government. Political risk comes in
many forms and is animated by political forces or events
occurring in a host state or from the international
environment that can disrupt or throw a monkey wrench
into a company’s operations.

Political risk can arise through changes in a host
government’s laws, unjustified delays in government
action, expropriation, or corruption, among others. In the
Philippines, recent examples of political risk include the
government’s expropriation of Terminal 3 of the Ninoy
Aquino International Airport (“NAIA”), the government’s
cancellation of the dredging contract in respect of Laguna
Lake, the suspension and closure of a number of mining
companies by the Department of Environment and
Natural Resources (as well as the imposition of an open
pit mining ban), and the recent order by President
Duterte that all government contracts be reviewed. In the
case of NAIA and Laguna Lake, government action gave
rise to international arbitration proceedings against the
Philippine government.

International arbitration can be used to protect against
these types of political risk to the extent that a
government entity is a counter-party to a contract
containing an arbitration agreement. The Philippine
government includes international arbitration in many of
its contracts, including concession agreements for major
infrastructure projects as well as mining exploration and
operations. That is the same case for contracts involving
Public-Private Partnerships which as required by law,
must include provisions on the use of ADR mechanisms.
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Philippine Bilateral Investment Treaties

There are however other dispute resolution protections
available to investors beyond arbitration agreements by
way of contract. The Philippines is a party to over 30
bilateral investment treaties that afford both substantive
and procedural protections to investors.

A bilateral investment treaty is an international
agreement between two or more States to promote and
protect investments by investors of those States in the
territory of other States party to the treaty. Thus, under a
bilateral investment treaty, a State party grants rights to
investors from other States which are also a party to the
treaty. Those rights can include broad substantive
protections on fair and equitable treatment and against
expropriation without compensation, as well as
procedural protections, such as investor’s right to submit
disputes with a State to international arbitration without
further consent of the State.

While the Philippines and Japan have concluded an
Economic Partnership Agreement, that agreement lacks
the more robust arbitration provisions typically seen in
bilateral investment treaties. Even so, Japanese
investors, when investing in the Philippines can structure
their investments to afford those investments maximum
treaty protection. That can be done by structuring their
Philippine investments through companies that come
from jurisdictions that have investment treaties with the
Philippines, such as The Netherlands, Australia, or the
several members of the Association of South East Asian
Nations (which are covered by the ASEAN
Comprehensive Investment Agreement).

To date, there are five publicly-known investment treaty
cases against the Republic of the Philippines, namely.
These investment treaty cases pertained to various
government actions (or inactions) such as non-payment
of fees, expropriation, contract cancellation, and tax
assessments. The most well-known and longest running
of these arbitrations, the Fraport case, arose because of
a determination by the Philippine government that it
would not abide by its obligations under a concession
agreement for the Philippines’ main international air
gateway in Manila. The dispute gave rise to multi-
jurisdictional and multi-fora proceedings including
investor-state arbitration proceedings at the International
Centre for Settlement of Investment Disputes in
Washington, D.C., commercial arbitration proceedings in
Singapore, and court proceedings in the Philippines all
the way up to the Supreme Court.

The Fraport case, as well as the other investor-state
arbitrations involving the examples show that investors

do have contractual and extra-contractual alternatives for
bringing a claim against the Philippine government.

Summary

The Philippines has become a favoured destination for
investors, including Japanese investors, despite the
political risk that emanates, in part, from the Philippine
government. The Philippines has a pro-arbitration policy,
and Philippine companies have started to embrace and
do engage in international arbitration.

Japanese investors should consider international
arbitration as a contractual and treaty-based protection
against counterparties, as well as the Philippine
government.

About the Author

Wade Coriell and William Panlilio are based in King &
Spalding’s Singapore office. We are the only firm that has
been ranked in Band One for arbitration in Chambers
Singapore since 2015. The Asia team’s expertise covers
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Band 1 International Arbitration firms in Chambers
Global 2018. In addition, our Asia team have been
recognised as elite international arbitration practitioners
in the region, earning top tier rankings in Chambers
AsiaPacific. The firm also placed second globally in
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The following links provide access to further King & Spalding Dispute Resolution and Crisis Management

publications.
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