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On July 29, the Securities and Exchange Commission (SEC) extended its timeline for issuing rules with
respect to various Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act)
provisions applicable to executive compensation. Prior to the recent SEC announcement, it was thought
that a number of the Dodd-Frank Act requirements would become effective for the 2012 proxy season. It
is now unclear which requirements, if any, will become effective in time for the 2012 proxy season.

Updated SEC Timeline

According to its updated timeline, the SEC plans to adopt the rules with respect to certain corporate
governance, disclosure, and executive compensation requirements in the following time periods:

August 2011-December 2011 (planned)

e Section 951: Requires disclosure by institutional investment managers with respect to how they
voted on say-on-pay, say-on-frequency , and golden parachute proposals.

e Section 952: Requires disclosures relating to compensation consultants and any potential
conflicts of interest posed by their work. The requirements include disclosures regarding whether
the compensation consultant’s work presents any conflicts of interest and, if so, the nature of
those conflicts and how they are being addressed. Additionally, prior to selecting a compensation
consultant, legal counsel, or other advisor, the compensation committee is required to consider
factors relating to the advisor’s independence. It also requires the SEC to direct national
exchanges and national securities associations to enact listing standards that require companies to
include enhanced independence requirements for compensation committees.

January 2012-June 2012 (planned)

e Section 953: Requires additional disclosure with respect to pay-for-performance, which obligates
companies to disclose information in proxy statements for annual meetings addressing the
relationship between executive compensation paid and the financial performance of the
company. It also requires an “internal pay equity” disclosure that illustrates the ratio between the
CEQ’s total annual compensation and the median total annual compensation for all other
employees (excluding the CEO).



o Section 954: Requires the SEC to direct national securities exchanges and national securities
associations to issue listing standards that require companies to implement clawback policies.
The clawback policies must require companies to recover incentive-based compensation from
current or former executive officers paid during the three-year period preceding the date on
which the company must restate its financials due to material noncompliance with any financial
reporting requirement under the securities laws. The amount clawed back would be the excess
over the amount of incentive compensation that would have been paid based on the restated
financials.

e Section 955: Requires additional disclosure about whether directors and employees are permitted
to enter into financial arrangements designed to hedge against a decrease in market value of the
company’s stock.

e Section 956: Requires that federal agencies jointly prescribe regulations or guidelines with
respect to incentive-based compensation practices at “covered financial institutions” (i.e.,
financial institutions with more than $1 billion in total assets). Specifically, it requires the
agencies to prohibit incentive-based payment arrangements that encourage inappropriate risks
that could lead to a material financial loss.

July 2012—December 2012

o Section 952: SEC to report to Congress on study and review of the use of compensation
consultants and the effects of such use.

Dates to Be Determined

e Section 957: SEC to issue rules defining the term “other significant matters” with respect to
executive compensation for purposes of exchange standards regarding broker voting of
uninstructed shares.

If the SEC meets its revised timetable for rulemaking with respect to Section 951 and 952, these
provisions will likely be in effect for the 2012 proxy season. However, the SEC’s new timeline calls into
question whether the requirements set forth in Sections 953 to 956 will be in effect for the 2012 proxy
season.

Implications

Clearly, issuance of the SEC guidance is a prerequisite for taking informed action on these issues;
accordingly, companies will need to focus on relevant portions of the guidance as issued, and be
prepared to take immediate action, if necessary. In the interim, however, companies can take action to
facilitate the effectiveness of these provisions. For example, even though the specifics of the SEC
clawback requirements have not been announced, companies should consider adding provisions to
employment agreements and equity compensation arrangements subjecting them to the imposition of the
company’s clawback policies when such policies are determined. Companies should also remain alert as
to changes in policy at Institutional Shareholder Services and other trends in these areas. Morgan Lewis
will continue to monitor the SEC’s implementation timeline to alert clients and friends to any further
changes.
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With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los

Angeles, Miami, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo,

Washington, D.C., and Wilmington. For more information about Morgan Lewis or its practices, please
visit us online at www.morganlewis.com.
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used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or
(i1) promoting, marketing or recommending to another party any transaction or matter addressed herein.
For information about why we are required to include this legend, please see
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