
I. Introduction 

In this article, the writer compared the approaches taken by the Singapore Court of Appeal 

and the Malaysian Federal Court as to the permissibility of courts to imply words into their 

constitution. While the two cases of Chee Siok Chin v Minister for Home Affairs
1
 (“Chee”) 

and Dr Mohd Nasir bin Hashim v Menteri Dalam Negeri Malaysia
2

 (“Nasir”) were 

essentially interpreting what was on paper similar provisions, the holdings were completely 

dissimilar. The question is why.  

The ensuing discussion will attempt to discover the reasons behind the different approaches 

taken and also explore the extent to which it is permissible for a court to imply terms into a 

constitutional text.   

II. The two approaches 

The two cases mentioned above were concerned over whether a court could imply terms into 

a constitutional text. The arguments were made over Art 14(2)
3
 and whether the word 

“reasonable” ought to be read in.
4
 The arguments made in both cases would be briefly 

summarised below.  

A. Chee’s case 

The Singapore Court of Appeal took a rather strict textualist approach when interpreting Art 

14(2)(b) and disallowed the word “reasonable” from being implied. 

The court had based its reasoning on the drafting of the provision itself where the word 

“reasonable” was not expressly used. This can be contrasted with the Indian Constitution 
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where its equivalent provision expressly mentions the word “reasonable”.
5
 It held that as long 

as the provision “can be fairly considered ‘necessary or expedient’ for any of the purposes 

specified in Art 14(2) of the Constitution”, the impugned legislation would be constitutional. 

There is no option of reading in the term “reasonable”.
6
 

B. Nasir’s case 

The Malaysian Federal Court took a completely different approach. It expressly rejected the 

textualist interpretation when it held that their Constitution “must on no account be given a 

literal meaning.”
7
 

Instead, the court took into consideration the effect Art 8(1) and the principle of substantive 

proportionality it imported into their Constitution. This proportionality requires that “the 

legislative or executive response to a state of affairs [not only] be objectively fair, it must also 

be proportionate to the object sought to be achieved.”
8
 

As such, it found that the restrictions under Art 10(2) must be reasonable. It cautioned that 

“the court must ensure [that the restriction] may not amount to a total prohibition of the basic 

right so as to nullify or render meaningless the right guaranteed by the Constitution.”
9
 

III. The analysis 

From the two cases, it is evident that the issue arose because of the need to balance both the 

claimant’s constitutional rights and the need to avoid the legislative sphere of parliament.
10
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The courts are presented a conundrum: either appear to act improperly by usurping 

parliament’s legislative power or suffer the trampling of the claimant’s constitutional right, a 

right they swore to protect. 

 

A. Separation of powers 

Montesquieu’s concept of separation of powers emphasised the need for powers to be split 

between the three branches of government so as to prevent one branch from accumulating too 

much power. 
11

 And there lies the problem. With such a drawing of boundaries, the courts 

may at times feel unable to rule on what they consider to be unsuitable issues and instead 

may choose to defer to the legislature or the executive. This deference would often provide 

the simplest answer when discussing the extent courts are permitted to imply words into a 

constitutional text. If the court were to base their reasoning only on this idea of separation of 

powers, there can simply be little opportunity for a court to imply words into a constitutional 

text. The extent permitted here will be terribly narrow and limited to cases where discretion 

is allowed for in the actual wording of the provision or article.  

This whole notion of justiciablility was clearly evident in Chee’s case. There, the court found 

itself bound by the wording of the Constitution which expressly did not require the 

restrictions passed by Parliament to be reasonable. Examining the reasons provided for by the 

court, one can see the reluctance of the court to imply the word “reasonable” into the 

provision for fear of overstepping this boundary. In the eyes of the court, quoting an Indian 

judgment, “a Court is not a second or revising Chamber from the decision of the 

Legislature”.
12
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While both Singapore and Malaysian courts busied themselves with the implication of the 

word “reasonable”, it is submitted that the courts ought to have directed themselves to the 

words “as it considers”
13

 Professor Michael Hor in his article correctly noted the impact these 

words would have.
14

 Unlike Art 10 of European Convention on Human Rights which used 

the objective form of “are necessary”, the Singapore/Malaysian provision adopted a 

subjective form of “as it considers”. These words would have denied the court from 

substituting its own opinion for that of the legislature. So even if the court, objectively, found 

the laws passed under Art 14(2) to be unreasonable, it is arguable that it still would have no 

say in the matter. The court is still subject to Parliament’s subjective considerations. The 

“separation of powers” formulation would still be the be-all and end-all argument in most 

cases. And for Chee’s case, it was.  

 

B. Fundamental Liberties  

However, the fact that the text does not expressly include a certain word does not always 

stand for the proposition that there was an intention to exclude. This was noted in 

Constitutional Reference No 1 of 1995
15

 where the Constitutional Tribunal in quoting Mills v 

Meeking
16

 affirmed the possibility of courts correcting errors that the draftsman may have 

inadvertently overlooked. Such a correction would be done via the purposive approach so as 

to give the provision its intended purpose.
17

 If courts were to adopt this purposive approach, 
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they would generally have a greater discretion in implying words as compared to courts 

applying a textualist approach.
18

 

Such an exercise was seen in Nasir’s case where the “separation of powers” argument was 

not adopted. Despite having a similar phrase of “as it deems”, the court there decided it was 

appropriate to read in “reasonable”.  

The Federal Court chose instead to afford greater weight into upholding the fundamental 

liberties guaranteed by their Constitution. This was evident in their adoption of Lord Nicholls 

of Birkenhead and Lord Hope of Craighead’s dissenting judgment which emphasised the 

need to give fullness to the rights guaranteed by the Constitution.
19

 

The choice here can be reasoned on two grounds.  

Firstly, the court discussed the notion of substantive proportionality being imported into the 

Constitution via their Art 8(1) which would require the legislative response to be 

proportionate to the object sought.
20

  

With respect, the approach adopted by the Federal Court may be questionable. The way the 

court imputed the need for substantive proportionality was through the Indian case of Om 

Kumar v Union of India
21

. While the writer does not dispute that Art 8(1) (our Art 12(1)) may 

have imported in the need for substantive proportionality (the doctrine of rational nexus), the 

Federal Court may have misapplied the principle in Om Kumar. In that particular case, it was 
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held that the proportionality principle only applied to cases of discrimination and unequal 

treatment and not cases dealing with arbitrary abuse of power (which is what Nasir’s case is 

more akin to).
22

 It therefore appears that the substantive proportionality doctrine is unique to 

specific cases and ought not to be applied as a “universal constitutional” reasoning in Nasir’s 

case. The Malaysian approach as regards proportionality is perhaps questionable and ought to 

be re-examined.
23

 

The second reason although closely related to the first deserves greater merit. The main 

driving force of this argument would be that the laws enacted must not be so drastic so as to 

“nullify or render meaningless the right guaranteed by the Constitution.”
24

  

 

While it is recognised that Article 14(1) guarantees an individual the right to freedom of 

speech, assembly and association, it is also recognised that the rule of law demands that such 

right must be restrained.
25

 The question then becomes a matter of degree as to the type of 

restrictions we ought to place on the rights guaranteed by Article 14(1). This is the balancing 

exercise mentioned earlier. The court is required to consider arguments that are for the 

protection of these rights as well as arguments that are against the courts intruding into the 

legislative sphere.  
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For Malaysia’s case, the need to safeguard an individual’s fundamental rights prevailed.
26

 It 

would appear that the court was of the opinion that it was never intended by the drafters to 

allow the restrictions to be so broad as to render the preceding provision meaningless. It had 

read the restriction narrowly so as to “[confer] rights with the fullness needed to ensure that 

citizens have the benefit these constitutional guarantees are intended to afford”
27

.  

 

C. The Balance 

Having considered how these two factors affected the two decisions, the subsequent 

paragraphs will examine how courts are to balance these two conflicting interests. The point 

where we place our pivot would largely determine the permissibility of our courts to imply 

words into the Constitution. 

As there are multiple ways of picking this pivot point, it is submitted that there is no fixed 

answer as to the extent courts are allowed to imply words into a constitution. There is no 

reason to suggest that there is one preferred approach and much would depend on the judicial 

philosophy adopted. This philosophy can have a bearing on our present discussion as it will 

influence the judiciary’s willingness to intervene as was seen in Nasir’s case. This would 

necessarily mean that the extent courts are permitted to imply words may also be dependent 

on their willingness to intervene in the first place; the playing field they are allowed to 

operate in is in fact determined by them themselves. What judicial philosophy is actually 
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adopted would hinge on on the specific circumstances of each country and would be a 

reflection of that society’s legal, social and political cultures.
28

  

A good way to illustrate this difference in terms of legal, social and political culture and how 

it would affect a court’s balancing act would be via the green and red light theory.
29

  

This theory basically differentiates between the levels of scrutiny a court can employ when 

considering judicial review. Courts can choose to take up a red light approach where they are 

more than willing to scrutinise every action taken by the government and provide legal 

obstacles that check on government actions. Alternatively, courts may choose to adopt a 

green light approach where they play a supportive role supplementing the government. This 

green and red light approach can be seen in different degrees for the two cases. For Singapore, 

we took a rather green position affording much deference to Parliament. Malaysia on the 

other hand adopted a more “amberish” stance with the judiciary being more willing to check 

on the legislature.  

This differing attitude towards the government in terms of legal culture can perhaps be linked 

to the differing social and political culture of each country. While it was earlier noted that the 

Singapore courts may have subjectively not balanced the two competing factors discussed 
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above,
30

 the outcome would still have been the same had they actually considered it. 

Deference would still be afforded because of the social-political notion of junzi.
31

 

If we were to accept that our government is one managed by honourable men who are 

Madisonian angels,
32

 then it would be natural for the judiciary to adopt a greener approach 

and leave much of the decision making process in the hands of the legislature. This deference 

would translate into a lower level of judicial willingness to imply words since there should 

not be a need in the first place assuming the government is honourable. 

The approach adopted by the Malaysian Judiciary can likewise be attributed in part to the 

political and social factors unique to that country. Some traces of this can be seen in the 

recent reports of the Malaysian government repealing their ISA
33

. Professor Eugene Tan’s 

article proved to be illuminating as it highlighted the differences between the Singapore and 

Malaysian government’s use of the ISA in relation to their style of governance.  

This may explain the difference in terms of willingness of the judiciary to substitute its own 

decision for that of the legislature by reading in the word “reasonable” into Art 10(2) of their 

Constitution. Unlike Singapore, the Malaysian government is viewed with distrust and is 

thought to abuse political power at the expense of the people’s liberty as can be seen in their 

ISA example.
 34

 This distrust and fear may actually have propelled the Malaysian courts to go 

beyond that of her Singaporean counterpart and to take a more interventionist approach. 
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As such, it is submitted that perhaps there is no real answer as to the extent courts are 

permitted to imply words and would depend on the judicial philosophy adopted and specific 

conditions of each country. This will determine the willingness of the courts to intervene and 

would affect how courts choose to balance such competing interests.   

Where the courts are not hindered by this balancing exercise, they appear to be even willing 

to imply entire provisions into the Constitution.
35

 This was seen in Nappalli Peter Williams v 

Institute of Technical Education
36

 where the Court of Appeal declared that Article 15 was 

based on ‘accommodative secularism” despite the principle of ‘secularism’ being not 

expressly stated in the Constitution. 

 

D. Baker’s continuums 

At this juncture, it would be appropriate to consider the schizophrenic nature of Singapore’s 

approach. While the preceding discussion explained the reasons behind the weak judicial 

activism in Singapore, what is surprising is the court’s adoption of Lord Diplock’s statement 

in Ong Ah Chuan v PP
37

. His Lordship there emphasised that “law” included fundamental 

rules of natural justice.
38

 This would have suggested a more interventionist approach. 

Notwithstanding the earlier explanation of differing conditions and its impact on the 
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judiciary’s willingness to intervene, this contradiction can also be explained using Baker’s 

three continuums.
39

  The three continuums are:  

i) Is the Constitution just limited to the text or can it go beyond that? ;  

ii) Is the meaning of the text fixed in time or can it evolve?; and  

iii) Is the Constitution to be viewed as a set of rules or a document that radiates 

aspirations and values?  

The position one takes as regards these three continuums would determine the judicial 

philosophy adopted – A more interventionist judiciary would tend to lean towards the second 

option of each continuum. It is therefore possible for us to hypothesise that the extent courts 

are permitted to imply words is also dependent on their overall position on these continuums. 

For Singapore, while we fulfill the third continuum because of Ong Ah Chuan, we may still 

be lacking in the first two.
40

  

 

E. Amenability 

While the foregoing discussion was framed using broader concepts, they too can be 

understood by examining various constitutional interpretation methodologies
41

 and how 

appropriate they are in each legal system. Due to the different circumstances in each country, 

the appropriateness varies and hence the methodology of choice will differ. Whether one 
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adopts a strict textualist approach or a purposive approach may be dependent on the ease of 

passing constitutional amendments. This was raised by Singh QC when he compared the 

German Grundgesetz and American Constitution. In Germany’s case, where amending the 

text is easy, to allow the judiciary to bring about substantial change via interpretation is 

discouraged as it would diminish the clarity, precision, and predictability of their constitution. 

The inverse holds true for the Americans with their legislative deadlock making amendments 

difficult. This emasculation of legislative power compelled the Americans to turn to creative 

interpretation of the text so as to effect the required amendments. 
42

  This would have bearing 

on our discussion since the ability of courts to imply words into a constitution would then 

likely be also dependent on the amenability of the text. As can be seen from the preceding 

sections of III.A and III.B, the approach taken will determine the extent courts are permitted 

to imply words. If the correlation as proposed by Singh QC is true, then it is arguable that the 

extent courts are permitted to imply words into a constitution is also dependent on the ease of 

amending such texts.
 43

 

 

IV. Conclusion 

It was recognised that if one were to adopt a strict textualist approach, as a result of the 

separation of powers, there would likely be little possibility of courts implying words into a 

constitutional text. On the other hand, if courts were to adopt a purposive approach they 

would generally have a greater discretion as regards implication of terms. However, such 

discretion is limited to the actual purpose intended for by the drafters and does not always 

provide for a generous interpretation; the extent will vary.  
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Having considered the two approaches, it was emphasised that there is in fact no correct 

answer as to the extent courts are permitted to imply words into a constitutional text. Much 

would have to depend on the judicial philosophy and the prevailing social and political 

culture of country in question.  

The article then proceeded to discuss how local conditions in the form of legal, social and 

political factors will influence this balancing act, in particular the judicial philosophy actually 

adopted. Reference was made to the green and red light theory where depending on the 

specific situation of the jurisdiction in question, the zeal for judicial activism will vary. This 

will have affect the extent courts are willing to imply words into a constitutional text.  

Reference was also made by the writer to Baker’s three continuums where it was used as the 

basis of the proposition that the extent courts are permitted to imply words is also dependent 

on their overall perception of these three continuums. 

Another relevant consideration that was discussed was the ease of amendment of the 

constitutional text in question. The greater the ease, the lesser the likelihood of courts actually 

implying terms. 

 


