
 

 

The SEC Staff Permits Sponsors of 
Securities Trading Platforms to Receive 
Incentive Compensation1 
By Robert H. Rosenblum* 

One of the goals of the JOBS Act was to encourage the development and use of platforms that permit 
accredited investors to invest in early stage and other private companies.  The JOBS Act contains a 
provision that expressly exempts these platforms from broker-dealer registration if they meet several 
conditions.i  One of those conditions is that neither the platform, nor the people associated with the 
platform (such as employees), may receive “compensation in connection with the purchase or sale” of 
a security traded on the platform.ii 

At one end of the spectrum, this compensation restriction prohibits these platforms and their 
employees from receiving commissions and similar fees related to the sale of securities.  At the other 
end of the spectrum, it is fairly clear that this provision permits a platform to, for example, charge 
each user a fee to access the platform, regardless of whether the user purchases or sells any securities 
through the platform.  This type of user fee, however, likely would be commercially unacceptable, and 
generally would ensure that few if any, potential investors would use the platform.  As a result, a 
critical question is whether there is a permissible fee structure that falls between these two ends of the 
spectrum. 

Last week, in two separate “no-action letters” issued to AngelListiii and FundersClub,iv the Staff of the 
Securities and Exchange Commission (“SEC”) said that, in fact, there is.  Although the two letters are 
slightly different, they permit platforms to use a “venture fund” model to facilitate investments, and 
they permit a registered investment adviser affiliated with the platform to receive incentive 
compensation (that is, compensation that is paid only if the value of the investment increases), and to 
be reimbursed for documented expenses.v  

In general, the letters permit the platform to collect non-binding expressions of interest from 
accredited investors who are interested in investing in a particular early stage company.  If the 
platform receives a sufficient amount of investor interest with respect to a particular company, an 
adviser affiliated with the platform may then create a limited liability company or other “transaction 
vehicle” that will accept money from the participating investors.  The transaction vehicle then invests 
all or substantially all of the money in the specified company.  Upon the sale or other disposition of 
the investment, the adviser may receive incentive compensation if the value of the investment has 
increased.  The transaction vehicle also may pay for organizational and other documented third-party 
expenses.  Notably, neither the platform nor the adviser may handle customer money or securities; 
instead, all money and securities must be held by a bank or other financial institution. 

In addition to providing an approach that platform sponsors can use to receive meaningful 
compensation, these letters also may suggest that the SEC Staff could be willing to consider other 
compensation arrangements, provided that the compensation reasonably is unrelated to any purchase 

                                                      
*Mr. Rosenblum and K&L Gates LLP represented AngelList in connection with the “AngelList no-action letter” discussed in 
this Alert. 
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or sale of a security through the platform.  For example, in the AngelList and FundersClub no-action 
letters, the SEC Staff seemed to accept the argument that incentive compensation is tied to the 
investment performance of a particular security, and not to the purchase or sale of that security.vi  
Significantly, the SEC Staff did not address whether there are circumstances under which a fee based 
on assets under management would be permissible. 

A number of entities other than trading platforms likely also will be able to take advantage of these 
letters, at least by analogy.  For example, private fund managers often would like to pay third parties 
that are able to introduce investors or deals.  Under the SEC Staff’s historic position, however, in 
many cases the third party would or might be required to be a registered representative of a broker-
dealer in order for the private fund manager to pay that compensation.  The AngelList and 
FundersClub no-action letters suggest that a private fund manager might now be able to compensate 
these third-party finders by offering them a portion of the incentive compensation received by the 
manager.vii 

Trading platforms or other entities that rely on the AngelList and FundersClub no-action letters need 
to consider a number of regulatory issues, including the letters’ conditions that they register with the 
SEC or one or more states as investment advisers, and that they make appropriate arrangements with a 
bank or other financial institution to hold all customer funds and securities.  Nonetheless, the letters 
represent a significant opportunity for trading platforms and other entities to facilitate capital 
formation without the need for broker-dealer registration. 

                                                      
i Section 201(c) of the JOBS Act, codified as Section 4(b) of the Securities Act of 1933, as amended (the 
“1933 Act”). 
ii Section 4(b)(2)(A) of the 1933 Act. 
iii AngelList LLC and AngelList Advisors LLC (SEC No-Action Letter), March 28, 2013. 
iv FundersClub Inc. and FundersClub Management LLC (SEC No-Action Letter), March 26, 2013. 
v The no-action letters technically do not interpret Section 201(c) of the JOBS Act, but instead appear to 
take the position that the sponsors of the trading platforms described in those letters are best viewed and 
regulated as investment advisers rather than as broker-dealers.  
vi By contrast, the SEC and its Staff historically have taken the position that a person who receives 
compensation payable solely upon the consummation of a particular securities transaction – so-called 
transaction-based compensation – generally must be registered as a broker-dealer.  For example, the SEC 
recently took enforcement action against a person who it alleged, among other things, acted as a finder for a 
private equity fund manager and received transaction-based compensation without being registered as or 
associated with a broker-dealer.  See SEC Charges Private Equity Firm, Former Executive, and Consultant 
for Improperly Soliciting Investments, SEC Litigation Release 2013-36 (March 11, 2013). 
vii The third-party finders still would have to consider whether their activities required them to register with 
the SEC or in one or more states as an investment adviser, or in one or more states as an investment adviser 
representative. 
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