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In what appears to be the first case directly addressing the issue, a U.S. District
Court judge recently ruled that Title VII's exemption for religious employers does
not bar a claim of employment discrimination based on sexual orientation. In

Starkey v. Roman Catholic Archdiocese of Indianapolis, No. 1:19-cv-03153 (S.D. ﬂ:‘r’:b';'k

Ind. October 21, 2020), a guidance counselor sued her employer, a Roman | Colorado Springs, CO
Catholic high school, alleging the school declined to renew her contract after Q:;ﬁs’m%
learning she was in a civil union with another woman. The school required its

employees to respect the Catholic Church's religious beliefs on human sexuality
by refraining from conduct at odds with the church’s teachings, but it did not
require the guidance counselor to be Catholic or to agree with such teachings.

The school asked the court to dismiss the counselor's lawsuit, arguing that Title VI ‘ T .
permits a religious employer to require its employees to act in accordance with i‘;’s‘gc"i’::m"
its religious beliefs. Specifically, Title VII's religious employer exemption states that | colorado Springs, CO
Title VII “shall not apply” to a religious organization “with respect to the 719.448.4007

Email
employment of individuals of a particular religion...."”

The court rejected the school’s position, holding instead that the exemption
applies only to employment actions that discriminate solely on the basis of
religion, not to actions that discriminate both on the basis of religion and another
category protected under Title VII. The court then held that the facts asserted
(but not yet proven) by the guidance counselor would support a plausible claim ;::;t‘:g“e

of discrimination based on sexual orientation, which the US. Supreme Court | colorado Springs, CO
recently held to be part of the protected category of “sex” under Title VII, Bostock | 719.448.4037

E il
v. Clayton County, 140'S. Ct. 1731 (2020). S

This case will likely be the first of many to consider the extent to which Title VII's
religious employer exemption protects employment actions related to religious
beliefs about human sexuality and marriage. Indeed, this court’s interpretation of
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the religious employer exemption could be reversed on appeal, as the holding seems to ignore the
actual religious exemption language in Title VIl and then presumes the intent of Congress based on the
rest of the language (and perhaps the court’s own policy preference), without relying upon any other
authority.

We recently presented a webinar for the Evangelical Council for Financial Accountability that discusses
in some detail practical responses religious employers should consider in light of these general legal
developments, which you can watch here (registration required). This particular case highlights two
points:

1. A shared belief standard may be more protected under Title VII. If the school in this case had
required the guidance counselor to share ifs beliefs about human sexuality and marriage, then
the school's employment action may more clearly have been tied not to the employee’s sexual
orientation but instead to the employee’s lack of shared religious beliefs. Although many religious
employers may not require all of their employees to share all of their beliefs, they should carefully
consider exactly which beliefs they do require employees to share. They might even consider
requiring a shared belief that individuals should abide by the distinct religious standards of the
employer’s faith community while serving within that community (perhaps relying upon Bible
passages such as | Corinthians 2:19-23).

2. There may be broader constitutional protections. In another recent decision, Our Lady of
Guadalupe School v. Morrissey-Berru, 140 S. Ct. 2049, 2066 (2020), the U.S. Supreme Court held
that employment discrimination laws like Title VII do not apply at all fo employees who play "“a
vital part in carrying out the mission of the [religious employer].” The Court further noted that *[q]
religious institution’s explanation of the role of [its] employees in the life of the religion in question
is important.” Id. Religious employers should accept the Court’s invitation and proactively define
how their employees play a vital part in carrying out their missions.

QUESTIONS

Please contact us if you would like to discuss how your organization can implement these steps.
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