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President Signs HIRE Act - Provides For Business 
Tax Incentives and New Withholding and Reporting 
Requirements For Foreign Financial Institutions
The Hiring Incentives to Restore Employment Act (the “Act”) was signed into law 
(P.L. 111-147) by the President on March 18, 2010. The Act includes a number of tax 
incentives designed to encourage employers to hire and retain workers and purchase 
new equipment. The Act also includes a revenue offset imposing new withholding and 
reporting obligations on foreign financial institutions in an effort to combat the failure 
of U.S. persons to report income through the use of foreign financial accounts. This 
Client Advisory highlights key changes below. (All section references are to the Internal 
Revenue Code (the “Code”) unless otherwise indicated.)

Tax Incentives

Employer social security payroll tax is 
forgiven through 2010 for employers that 
hire unemployed workers. Up-to-$1,000 
business credit for 2011 will be available 
to employers for each “retained worker”. 
Under the Act, the social security tax on 
employers will not apply to wages paid to 
qualified individuals by qualified employ-
ers from March 19, 2010 through  December 
31, 2010. Qualified individuals must begin 
employment sometime after February 3, 
2010 and must have been unemployed for 
at least 60 days. As an additional incentive, 
the Act also provides a 2011 business credit 
in the amount of 6.2% of the wages paid 
(up to $1,000) by the qualified employer to 
a retained worker. A retained worker is any 
qualified individual who was employed by 
the taxpayer for a period of not less than 52 
consecutive weeks, and whose wages for 
that employment during the last 26 weeks of 
the period equaled at least 80% of the wages 
for the first 26 weeks of that period.

Code Sec. 179 $250,000 deduction limit 
and $800,000 phaseout start are extended 
through 2010. The Act provides a one-year 
extension to the enhanced expensing rules, 
which allow qualifying businesses the option 
to currently deduct the cost of business 
machinery and equipment. The $250,000 
maximum amount is reduced by the cost of 

qualifying property placed in service during 
2010 that exceeds $800,000.

Off-Shore Financial Accounts

New withholding rules for payments to for-
eign financial institutions and other foreign 
entities. Payments of fixed or determinable 
annual or periodical (“FDAP”) income (e.g., 
interest, dividends, rents, annuities, etc.) 
from U.S. sources are subject to a 30% with-
holding tax unless a lower rate of withhold-
ing applies under an income tax treaty or an 
exemption applies (e.g., the exemption for 
portfolio interest). A non-U.S. person claims 
an exemption or reduced rate of withholding 
by supplying the withholding agent with a 
certification on IRS Form W-8. Form W-8 also 
exempts a non-U.S. person from information 
reporting and backup withholding rules that 
apply to U.S. persons. A payor who pays to a 
U.S. person interest or dividends of at least 
$600 is required to issue IRS Form 1099 to 
the payee. In order to avoid backup withhold-
ing tax of 28%, a U.S. payee must provide the 
payor with the payee’s name and taxpayer 
identification number on IRS Form W-9. The 
information reporting, backup withholding 
and non-U.S. person withholding rules apply 
to any financial institution or other payor, 
including foreign financial institutions that 
receive U.S. source income. However, under 
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pre-Act law, these reporting and withholding 
requirements were often difficult to enforce 
when the payor was a foreign financial insti-
tution that had no connection to the U.S. In 
an effort to obtain information on accounts 
owned (directly or indirectly) by U.S. per-
sons, the Act imposes a 30% withholding tax 
on foreign financial institutions with respect 
to certain income from U.S. financial assets 
held by a foreign institution unless the foreign 
financial institution discloses the identity of 
U.S. individuals with accounts at the insti-
tution and reports annually on the account 
balance, gross receipts and gross withdraw-
als/payments from such accounts. A foreign 
financial institution may avoid the 30% with-
holding tax by entering into a Code Section 
1471(b) agreement with the IRS (there are a 
number of ways in which a foreign financial 
institution may be deemed to have met the 
Code Section 1471(b) requirements, e.g., 
when the foreign financial institution com-
plies with IRS procedures to ensure that it 
does not maintain U.S. accounts). When a 
foreign financial institution does not enter 
into a Code Section 1471(b) agreement with 
the IRS, the withholding agent with respect 
to such payment is required to deduct and 
withhold from such payment a tax equal to 
30% of the amount of such payment. Under 
the Act, foreign financial institutions are also 
required to disclose and report on foreign 
entities that have substantial U.S. owners. 
These rules are generally effective for pay-
ments made after December 31, 2012.

New reporting requirement for individu-
als with foreign assets. Under the Bank 
Secrecy Act (“BSA”), every U.S. person 
who has a financial interest in or signa-
ture, or other authority over any financial 
account in a foreign country is required to 
file a Report of Foreign Bank and Financial 
Account (“FBAR”) if the aggregate value of 
these accounts exceeds $10,000 at any 
time during the calendar year. The IRS is 
responsible for enforcement of the FBAR 
requirements. However, except for ques-
tions included on IRS Form 1040, Schedule 
B, an individual taxpayer is not required to 
disclose the information included on FBAR 
on his/her return. Since the FBAR require-
ments arise under the BSA rather than 
the Internal Revenue Code, information 
on income tax returns regarding foreign 
bank accounts was not readily accessible 
to those in the IRS responsible for FBAR 

compliance. The Act attempts to remedy 
this disconnect by requiring any individual 
who holds any interest in a “specified for-
eign financial asset” to attach to his/her 
income tax return for that tax year certain 
required information with respect to each 
asset if the aggregate value of all the indi-
vidual’s “specified foreign financial assets” 
exceeds $50,000. “Specified foreign finan-
cial asset” means any financial account 
maintained by a foreign financial institution 
and any stock or security issued by a per-
son other than a U.S. person, any financial 
instrument or contract held for investment 
that has an issuer or counterparty that is 
other than a U.S. person and any interest in 
a foreign entity. The following information 
must be included in the required statement 
for any asset: (1) in the case of any account, 
the name and address of the financial insti-
tution in which the account is maintained 
and the number of the account; (2) in the 
case of any stock or security, the name and 
address of the issuer and such informa-
tion as is necessary to identify the class or 
issue of which the stock or security is part; 
(3) in the case of any instrument, contract 
or interest, such information as is neces-
sary to identify the instrument, contract or 
interest and the names and addresses of all 
issuers and counterparties with respect to 
the instrument, contract or interest; and (4) 
the maximum value of the asset during the 
tax year. The new reporting requirement is 
not intended as a substitute for compliance 
with FBAR reporting requirements, which 
are unchanged by the Act. 

An individual who fails to furnish this 
information for any tax year will be required 
to pay a penalty of $10,000. If the failure 
continues for more than 90 days after the 
day on which the Internal Revenue Service 
mails notice of the failure to such individ-
ual, the individual will be subject to an addi-
tional penalty of $10,000 for each 30-day 
period (or fraction thereof) during which the 
failure continues after the expiration of the 
90-day period. The penalty imposed for any 
failure cannot exceed $50,000. No penalty 
will be imposed where the taxpayer demon-
strates that the failure is due to reasonable 
cause and not due to willful neglect.

New six-year limitations period. Under 
pre-Act law, the statute of limitations on 
assessment is 3 years unless there is a 
substantial understatement of income (i.e., 
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more than 25% of the amount that was 
properly includable in gross income), in 
which case the statute of limitations is 6 
years. However, the Act authorizes a new 
six-year limitations period for assessment of 
tax on understatements of income attribut-
able to foreign financial assets. Specifically, 
the Act provides that tax may be assessed 
at any time within 6 years after the return 
was filed if the taxpayer omits from gross 
income an amount properly includible in 
gross income and such amount is (1) attrib-
utable to one or more assets for which 
information is required to be reported 
under new Code Section 6038D (relating to 
mandatory self-reporting of specified for-
eign financial assets (discussed above)), or 
would be so required if Code Section 6038D 
were applied without regard to the $50,000 
threshold and without regard to any excep-
tions provided in Code Section 6038D and 
(2) in excess of $5,000. The extended limita-
tions period rules for foreign financial asset 
omissions apply to returns filed after March 
18, 2010 and to any other return for which 
the assessment period has not expired as 
of March 18, 2010.

Accuracy related penalty imposed 
for undisclosed foreign financial asset 

understatements. Under current law, a 20% 
accuracy-related penalty applies to the por-
tion of any underpayment attributable to 
(1) negligence or disregard of the rules or 
regulations and (2) any substantial under-
statement of income tax. Under the Act, the 
portion of an underpayment attributable 
to any undisclosed foreign financial asset 
understatement is subject to a 40% accu-
racy-related penalty, i.e. double the normal 
penalty. 

Annual information reporting by PFIC 
shareholders. Under pre-Act law, a U.S. 
shareholder of a passive foreign invest-
ment company (“PFIC”) was required to file 
IRS Form 8621, Return by a Shareholder of 
a Passive Foreign Investment Company or 
Qualifying Electing Fund, for each tax year 
in which he (1) recognized gain on a direct 
or indirect disposition of PFIC stock, (2) 
received certain direct or indirect distribu-
tions from a PFIC, or (3) made a reportable 
election. Under the Act, unless otherwise 
provided by the IRS, each U.S. person who 
is a PFIC shareholder is required to file an 
annual report containing the information 
required by the IRS. The requirement that 
a U.S. shareholder of a PFIC file an annual 
report is effective as of March 18, 2010.

This advisory is for guidance only and is not intended to be a substitute for specific legal advice. If you would like further 
information, please contact the Edwards Angell Palmer & Dodge LLP attorney responsible for your matters or one of the 
following members of the Tax Department:

Karl P. Fryzel, Partner 617.517.5577 kfryzel@eapdlaw.com
Scott Nebergall, Partner 401.276.6461 snebergall@eapdlaw.com
Steven L. Paul, Partner 617.239.0442 spaul@eapdlaw.com
Scott J. Pinarchick, Partner 617.235.5302 spinarchick@eapdlaw.com
Nicholas V. Romanos, Partner 617.239.0379 nromanos@eapdlaw.com
Kathryn Galbraith, Associate 617.239.0847 kgalbraith@eapdlaw.com
Jerome L. Garciano, Associate 617.239.0285 jgarciano@eapdlaw.com

This advisory is published by Edwards Angell Palmer & Dodge for the benefit of clients, friends and fellow professionals on matters of interest. The 
information contained herein is not to be construed as legal advice or opinion. We provide such advice or opinion only after being engaged to do 
so with respect to particular facts and circumstances. The Firm is not authorized under the U.K. Financial Services and Markets Act 2000 to offer UK 
investment services to clients. In certain circumstances, as members of the U.K. Law Society, we are able to provide these investment services if they 
are an incidental part of the professional services we have been engaged to provide.

Please note that your contact details, which may have been used to provide this bulletin to you, will be used for communications with you only. If you 
would prefer to discontinue receiving information from the Firm, or wish that we not contact you for any purpose other than to receive future issues of 
this bulletin, please contact us at contactus@eapdlaw.com. 

© 2010 Edwards Angell Palmer & Dodge LLP a Delaware limited liability partnership including professional corporations and Edwards Angell Palmer & Dodge 
UK LLP a limited liability partnership registered in England (registered number OC333092) and regulated by the Solicitors Regulation Authority.

Disclosure required under U.S. Circular 230: Edwards Angell Palmer & Dodge LLP informs you that any tax advice contained in this communication, 
including any attachments, was not intended or written to be used, and cannot be used, for the purpose of avoiding federal tax related penalties, or 
promoting, marketing or recommending to another party any transaction or matter addressed herein.

ATTORNEY ADVERTISING: This publication may be considered “advertising material” under the rules of professional conduct governing attorneys in 
some states. The hiring of an attorney is an important decision that should not be based solely on advertisements. Prior results do not guarantee 
similar outcomes.
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