SPRING 2002 +* Volume 16 * Number 2

ANTITRUST

A Fresh Look at the Agencies




Antitrust in Wartime

BY RICHARD M. STEUER AND PETER A. BARILE III

N THE 1930s AND 1940s AMERICA

lunged from Depression to war. September 11, coming

on the heels of an economic downturn, seemed to tele-

scope the same challenges and emotions into the space

of months rather than years. Antitrust impulses of the
earlier era, long dormant, quickly reemerged as American
industry struggled to cope with the crisis.

Airlines, stricken first by softening travel budgets and then
by a freeze on flying, pleaded for relief from antitrust enforce-
ment.' They asked the government for both financial assis-
tance and permission to coordinate schedules and route
reductions.?

Pharmaceutical manufacturers, faced with sudden
demands for accelerated and expanded production of critical
goods, appealed for antitrust flexibility.? In response, both the
House and Senate passed legislation to provide limited
antitrust immunity in coordinating responses to bioterrorism
under the supervision of the Secretary of Health and Human
Services.*

Advocates dusted off the Supreme Court’s 1933 decision
in Appalachian Coals, while lobbyists scaled Capitol Hill,
urging emergency legislation reminiscent of earlier wartime
lawmaking. The Nation needed the keenest application of all
of its statutes and regulations, the antitrust laws among them.

Whether to bend, or even to suspend, the antitrust laws in
a time of crisis is no easy question, but America’s experiences
in the First and Second World Wars—the largest conflicts
since passage of the Sherman Act—provide instructive prece-
dents. Both World Wars were preceded by periods of vigor-
ous antitrust enforcement. Both times antitrust policy accom-
modated wartime priorities as necessary, while enforcement
was maintained to combat conduct that threatened the econ-
omy. The lessons that emerge are that, first, antitrust will not
stand in the way of a war effort if it is applied with suitable
flexibility; second, if it becomes necessary to suspend antitrust
enforcement to some degree, such enforcement can be suc-
cessfully reinstated at war’s end; and, third, war should not
and need not excuse opportunism.

Today, with the benefit of more sophisticated analysis
than was available in any earlier war, flexibility should be eas-
ier than ever to achieve, making outright suspension of
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antitrust enforcement less urgent. Such guideposts as the
National Cooperative Research and Production Act,® the
Competitor Collaboration Guidelines” and the Merger
Guidelines® reflect years of experience and deliberations, and
provide a road map for assessing industry arrangements in
even the most complex circumstances. Earlier generations of
antitrusters had to find their way without these tools, yet
their efforts remain enlightening to this day in understand-
ing the types of judgments that need to be made in wartime.

World War |

Prelude to War. America entered World War I during a
period of antitrust prominence, when support ran high for
trustbusting. In the 1912 Presidential campaign, candidates
Taft, Wilson, and Roosevelt all ran on party platforms that
ballyhooed the strengthening of the antitrust laws. The
groundbreaking Clayton Act and the FTC Act were adopt-
ed in 1914, just before the outbreak of hostilities.”

Antitrust in the Arsenal of War. In what may have been
the most direct application of the antitrust laws in the histo-
ry of warfare, the Wilson Administration used criminal anti-
trust prosecutions to thwart clandestine efforts by German
agents to disrupt the flow of war materiel from U.S. factories
to countries fighting against Germany." In an era when fed-
eral prosecutors had fewer law enforcement tools available to
them than today,'" the government successfully prosecuted
these agents under Section 1 of the Sherman Act for insti-
gating strikes and walkouts by employees of arms makers
and transportation companies,'? as well as for planning to
blow up arms and transportation facilities.'

Relaxing Antitrust Enforcement. Antitrust enforcement
against Americans was a different story. In 1918, Attorney
General Gregory observed that the “natural laws of trade”
could not be counted on to regulate markets in such times.
He reported that antitrust enforcement had been narrowed
during the war “by direct intervention of the Government
itself in industry, trade, and transportation,” and took the
position that “direct governmental action” was consistent
with the goals of antitrust.' The narrowing of antitrust man-
ifested itself in several ways:

1. COLLABORATION AMONG COMPETITORS SUPPORTING
THE WAR EFFORT. During World War I, collaboration among
competitors was encouraged to facilitate wartime produc-
tion needs, and “antitrust ceased to be an obstacle” to such
efforts.”” The Lever Act of 1917 afforded the President power
to regulate the distribution, export, import, purchase, and
storage of food. In wielding this power, the Wilson Adminis-
tration, with Herbert Hoover as its Food Administrator,
relied on coordinated “action by the trades to regulate and
police themselves [as] one of the fundamental principles of
wartime economic control.”'¢

2. PRICE FIXING AS A GOVERNMENTAL PoLicy. During
the war, mandatory price fixing was imposed by the govern-
ment but private price fixing was prosecuted vigorously.
Outright price controls were established by the federal gov-
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ernment under the auspices of the Price Fixing Committee
of the War Industries Board to prevent profiteering and ward
off inflation."” Other restraints imposed for the purpose of
facilitating the war were challenged under the antitrust laws
but withstood such attack and were upheld as reasonable.'®

At the same time, the Wilson Administration issued thir-
teen indictments for criminal conspiracies involving price
fixing and the resulting inflation of the prices of necessi-
ties.”” Indeed, during World War I, Section 9 of the Lever Act
supplemented the antitrust laws with stiffer penalties for
conspirators in the trade of “necessaries.”

3. SUSPENSION OF MAJOR ANTITRUST CASES. At the
onset of World War I, several major antitrust cases were
pending before the Supreme Court, including United States
Steel, Eastman Kodak, American Can, and International
Harvester. President Wilson was of the opinion that if his
administration were “to vindicate the law, [it] would disor-
ganize industry.”*' The decision therefore was made to sus-
pend these cases until after the war was over.” Attorney
General Gregory consulted with Chief Justice White, whom
Gregory later reported to have been “delighted.”” Most
major antitrust cases were suspended until the war’s end.*

World War I

Prelude to War. As with World War I, the United States
entered World War II at a high water mark in antitrust. The
regulatory regime of the National Recovery Administration
recently had been declared unconstitutional and Congress
had enacted a series of statutes in the late 1930s—the Public
Utility Holding Company Act, the Robinson-Patman Act,
the Miller-Tydings Act, and the Wheeler-Lea Act—that
would influence antitrust law for decades to come. The bud-
get of the Antitrust Division quadrupled in the late 1930s,
and Thurman Arnold’s appointment to head of the Division
brought renewed vigor to antitrust enforcement.” In 1938,
the Temporary National Economic Committee was con-
vened to study the antitrust laws and chart the Nation’s
future antitrust policy.*

Once World War II began, “competition policy would
once again take a back seat to defense needs and war pro-
duction.”” With the war effort “blunt[ing] antitrust enforce-
ment generally,”® antitrust was put into “cold storage.”” But
just before the country entered the war, the government
launched some powerful antitrust measures against interna-
tional cartels that held the keys to strategic products.

Antitrust Enforcement Against International Cartels.
Prior to Pearl Harbor, “the Antitrust Division was function-
ing at a record pace in the number of proceedings instituted
under the [Sherman Act].” As part of the government’s vig-
orous pre-war enforcement effort, the Roosevelt
Administration obtained consent decrees and/or no contest
pleas in several cases concerning agreements between
American companies and German companies to divide world
markets or otherwise eliminate competition for military opti-
cal instruments, magnesium, synthetic rubber and high
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octane aviation gasoline.’' According to Wendell Berge, head
of the Antitrust Division in 1944, “[tJhese cartel arrange-
ments, although eventually discovered through antitrust
investigation and dealt with by decrees, [ ] irretrievably
deprived the Nation of reserves of capacity and skill for the
war effort.” Without these enforcement efforts, however,
such damage might have been worse.

Limited Antitrust Exposure During World War II.
Once war was declared, several mechanisms were put into
place to permit activity that otherwise might have been chal-
lenged under the antitrust laws:

1. FORMAL IMMUNIZATION. Most directly, the Roosevelt
Administration initiated a policy of formal antitrust immu-
nization. Under this policy, actions taken by industry in
compliance with specific requests made by a public authori-
ty and approved by its general counsel, after the general char-
acter of the activity had been cleared with the Department of
Justice, would not be viewed by the Department as consti-
tuting a violation of the antitrust laws so long as the war agen-
cies found such action to be a proper delegation of Govern-
mental function and justified by the war effort.”

“Most directly, the Roosevelt Administration initiated

a policy of formal antitrust immunization.”

2. INDUSTRY COMMITTEE GUIDELINES FOR COLLAB-
ORATION. The formation of industry committees for the
facilitation of wartime production at the behest of govern-
ment war agencies was permitted by the Justice Department
under specified guidelines.** Such committees generally were
allowed if they were formed pursuant to a war agency plan to
increase production and prevent inflation, were representa-
tive of the industry, and would not determine industry pol-
icy or coerce anyone to comply with a war agency order.”®

3. SMALL FIRM PoOLING. Wartime antitrust policy also
allowed for smaller firms to pool their resources to compete
collectively for war related projects. Such pools required
approval from the War Production Board and the Smaller
War Plants Corporation prior to formation.*® By 1944, over
200 such small firm war production pools were in opera-
tion.”

4. ANTITRUST VETO POWER BY THE SECRETARIES OF WAR
AND Navy. A March 1942 agreement among the War, Navy,
and Justice Departments provided that “upon receipt of a
request from the Secretary of War or Navy stating that in his
opinion [an] investigation or prosecution would seriously
interfere with the war effort, the Attorney General would [ ]
abide by the decision and defer activity in the particular mat-
ter or . . . appeal to the President.” The statute of limitations
was to be tolled until the end of the war for postponed cases.
Over thirty cases were postponed on this basis.”

5. PROSECUTION OF MAJOR ANTITRUST CASES. By no
means were all antitrust cases postponed or deferred, however.
In a 1944 letter to Secretary of State Cordell Hull, President



Roosevelt wrote, “The Sherman and Clayton Acts have
become as much a part of the American way of life as the due
process clause of the Constitution.” Instead of putting its
major antitrust cases to “sleep,” as did the Wilson Adminis-
tration, the Roosevelt Administration persisted with its pros-
ecution of high-profile litigations. Despite the new veto
power and formal immunization that were available, as well
as the general antitrust relaxation, the Roosevelt Administra-
tion prosecuted two of the highest profile Section 2 cases in
antitrust jurisprudence during World War II—A/coa," and
American Tobacco.** The Second World War thus marked a
time of selective prosecution and relaxation, as the govern-
ment distinguished between collaborative practices that it
found necessary to winning the war and those it found
destructive to the economy.

Implications for Analysis Today

The experience of the World Wars teaches that in times of
national emergency some companies need to combine or
engage in collaborative practices in order to meet the
demands of the crisis while other companies may try to take
advantage of the situation to avoid competition simply for
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their own profit. The history of those wars shows that even
without the benefit of today’s more sophisticated analytical
techniques, the antitrust laws have proven realistic enough in
their application to permit necessary collaboration and
realignment without opening the floodgates to unnecessary
collusion and profiteering,

In recent years, that same pragmatism has been reflected,
even without crisis, in the business review letters,” Com-
petitor Collaboration Guidelines, and Horizontal Merger
Guidelines of the Department of Justice and Federal Trade
Commission. Adherence to that guidance, with the added
perspective of past wartime experience, should result in even
more predictable and reliable judgments being made than
in past wars with respect to collaborative purchasing, selling,
production, and research.

Joint Purchasing. The need to suspend the normal rules
of antitrust in the purchasing of critical supplies was recog-
nized as early as World War 1. Today, even under normal
economic conditions, companies are permitted to engage in
joint purchasing if collectively they do not account for too
great a percentage of overall purchases of a product and such
activity provides greater efficiency.” If there is a need for
joint purchasing of the raw materials for a vaccine, an anti-
dote, or a new type of weapon, such activity is likely to pass
muster without changing the rules.

The Competitor Collaboration Guidelines establish a 20
percent safe harbor for joint purchasing, but allow for high-
er percentages if reasonable, and genuine exigencies of war
would plainly fit. However, the Guidelines also provide a

“Wartime antitrust policy also allowed for smaller
firms to pool their resources to compete collectively

for war related projects.”

template for analysis, and even in times of national emer-
gency, companies that propose to engage in joint purchasing
accounting for over 20 percent of the market should be able
to demonstrate that (1) they would achieve real efficiencies;
(2) they could not achieve those efficiencies by splintering
into a larger number of groups; (3) they would avoid the
exchange of competitively sensitive information to the extent
possible; (4) if feasible, group members would be permitted
to make direct purchases outside the group and participate in
other groups; and (5) the economic health of suppliers would
not be unnecessarily impaired. Those rules should be
observed even in times of war unless duly suspended by
authorized bodies, but they should not stand in the way of
necessary collaborative purchasing.

Joint Selling. The Supreme Court’s assent to a joint mar-
keting arrangement during the Depression in Appalachian
Coals is one of very few decided cases on joint selling. More
instructive have been recent administrative actions distin-
guishing between efficiency-enhancing arrangements and
ostensible joint sales programs that really amount to boycotts.
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“Of course, there must be a legitimate and demonstrable
need for any relaxation of antitrust enforcement in order
to preserve a sector of the economy. Times of crisis
should not become occasions for wholesale abandonment
of antitrust policy any more than they should be

opportunities for war profiteering.”

If the demands of war require competitors to collaborate in
order to sell their products to either the government or the
public—for example, in providing security measures that
may affect the means by which goods or services are
offered—this guidance will be very valuable.

Even without war or economic crisis, the government
has allowed a significant number of joint selling arrange-
ments to proceed where it could be demonstrated that the
program was necessary to create legitimate efficiencies.®
Joint selling remains highly suspect where the intent is noth-
ing more than to confront buyers with a uniform price, but
there is substantial room for flexibility, even in peacetime,
where joint selling is necessary to provide a customer or
customers an alternative that none of the sellers could offer
without forming a group, such as making products available
at more locations in less time than any one supplier could
achieve. Where the customer is a government agency or
contractor, and that alternative is needed for the country’s
war effort, such a justification becomes that much more
compelling.

Joint Production. Joint production potentially can create
enormous efficiencies and save significant amounts of money.
When a customer needs a product sooner or in greater quan-
tities or more economically than any one manufacturer can
provide, joint manufacturing may be the answer. For this rea-
son, even in normal times, projects such as the joint venture
between General Motors and Toyota have won government
approval,” and Congress signaled its support for joint pro-
duction by passing the National Cooperative Production
Amendments of 1993.* The Competitor Collaboration
Guidelines take a hospitable approach as well. Under these
Guidelines, so long as joint production creates genuine effi-
ciencies and is not a mask for price fixing or market division,
it usually should be permissible. If joint production also fills
a need for wartime supply, making output faster, cheaper
and better, it should satisfy these guidelines easily.

Joint Research and Development. Joint research and
development ordinarily is considered the easiest type of strate-
gic alliance to justify under the antitrust laws. Congress rec-
ognized the value of joint R&D in the National Cooperative
Research Act of 1984,% and the Competitor Collaboration
Guidelines reinforced this message with a special safe harbor
for R&D alliances. If joint R&D is legitimately critical to a
war effort, there should be little fear of antitrust consequences
under these existing standards.
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Conclusion

The sophisticated analytical approaches available today
reduce the need to jettison normal antitrust rules in time of
war. Instead, it should be possible simply to apply the exist-
ing rules in the pragmatic manner that already is reflected in
modern enforcement.

At the same time, history teaches that when required, it is
possible to suspend the normal application of the antitrust
laws in times of national emergency without sacrificing
antitrust policy forever. While America’s competition policy
is important to the country’s long-term economic strength
and everything such strength enables the country to accom-
plish, there can be no economic strength without freedom
from armed attack. If suspending the ordinary rules of com-
petition becomes necessary to defend that freedom, notwith-
standing the pragmatism embodied in today’s rules, there is
ample precedent for doing so.

Experience shows that the sectors of the economy most
likely to seek relief from the antitrust laws concern war
materiel, which in past conflicts primarily concerned strate-
gic goods for combatants, such as metals and rubber. In 21st
Century warfare, such goods are more likely to be vaccines
and antidotes, but the guiding principles remain the same. As
described above, even in normal times collaboration among
competitors generally is permitted when necessary to create
a new product that otherwise would not exist or to meet a
demand that no competitor could meet alone. Properly
applied, that same principle should satisfactorily address the
need for competitors to collaborate in order to meet the
demands of a nation at war. It may be appropriate to ampli-
fy this guidance in times of emergency through speeches or
directives, to get the message across, but wholesale rewriting
of the rules should not be necessary.

Somewhat different are cases involving industries threat-
ened by the economic disruptions caused by hostilities,
including businesses that suffer serious losses due to govern-
ment shutdown or disruption in demand. While peacetime
bailouts and easing of antitrust requirements sometimes have
been criticized as simply delaying the inevitable demise of
companies that have fallen victim to the laws of supply and
demand,” war is different. There usually is no expectation
that the disruptions caused by war will continue beyond the
end of the war, and it is important to preserve as much of the
economy as possible, particularly infrastructure, in order to
assure as rapid a recovery as possible. If the temporary relax-
ation of antitrust during times of crisis is needed to facilitate
the preservation of threatened industries, such relaxation
would be consistent with the goal of assuring a vibrant econ-
omy in which competition can flourish in the long run.

Of course, there must be a legitimate and demonstrable
need for any relaxation of antitrust enforcement in order to
preserve a sector of the economy. Times of crisis should not
become occasions for wholesale abandonment of antitrust
policy any more than they should be opportunities for war
profiteering. The history of American antitrust policy in



times of war has been a mixture of flexibility where necessary,
and staying the course of enforcement where possible. The
hard part, of course, is differentiating between the two when
time is short, the stakes are high, and the pressure of opinion
from all quarters is intense.

History demonstrates that these choices can be made, and

that a free and competitive economy will survive, although
this does not make the choices any easier for those shoul-
dering that responsibility. Fortunately, sound guidance
already is in place, which should help make these decisions
less difficult. Antitrust has proven to be both pragmatic and
resilient, which is exactly what is required in times of war. [l
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