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UK Supreme Court Clarifies Law on Sham Employment Contracts

28 July 2011

In the UK, the question of whether an individual is an employee, a worker, or self-employed is an 
important one because the rights that the law provides to the individual vary depending on his or her 
status. For example, the right not to be unfairly dismissed and the right to receive a redundancy payment 
are only available to employees. Establishing the employment status of an individual is not always 
straightforward, and it is a question that commonly arises in the Employment Tribunal.

In the case of Autoclenz Ltd v Belcher and others, the UK Supreme Court upheld the decision of the 
Court of Appeal, which decided that despite an express term in the contracts stating that a number of car 
valets were self-employed, they were in reality employees of Autoclenz Ltd (the valet company to 
whom the purported self-employed contractors had provided services).

The Supreme Court’s decision provides clarity in situations where an Employment Tribunal must decide 
the employment status of the claimant before it. As shown in Autoclenz, the Employment Tribunal may 
disregard express terms of a contract if these do not reflect the true nature of the relationship between 
the parties. An Employment Tribunal will be able to go behind the clear express terms of an agreed 
contract and look to the realities of the situation and the actual legal obligations of the parties. The 
contract is simply one of several factors to be considered in deciding the true nature of the relationship 
between the parties.

In Autoclenz, the contracts expressly stated that the car valets were “sub-contractors”, that they could 
provide substitutes to undertake their work, and that there was no mutuality of obligation between each 
car valet and Autoclenz. Such clauses are consistent with a contract for the provision of services. 
However, these clauses were not truly in the contemplation of the parties when they entered into the 
contracts and did not reflect the true agreement between the parties because in reality the car valets were 
unable to provide a substitute and there was mutuality of obligation between the parties. Accordingly, 
despite the express terms to the contrary, the car valets were found to be employees of Autoclenz.

Impact on Employers

Although the decision in Autoclenz has clarified rather than changed the law, it should serve as a 
warning to those organisations which seek to avoid their employer responsibilities by hiding behind a 
sham contract which expressly states that the affected individuals are self-employed contractors. An 
Employment Tribunal will not apply the same principles to an employment contract as those that apply 
to commercial contracts. It will look at all the circumstances of the relationship between the parties, not 
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just what the parties have expressly stated the relationship to be. Such an approach is necessary to take 
into account the inequality of bargaining power, which is often to the would-be employees’ detriment in 
such situations as they must accept the terms that the organisation offering work or requiring services 
dictates. 

If you have any questions or would like more information on the issues discussed in this LawFlash, 
please contact any of the following Morgan Lewis attorneys:

London
Mark S. Dichter +44 (0)20 3201 5663 mdichter@morganlewis.com
Matthew Howse +44 (0)20 3201 5670 mhowse@morganlewis.com
Christopher Hitchins +44 (0)20 3201 5654 chitchins@morganlewis.com

About Morgan Lewis’s Labour and Employment Practice
Morgan Lewis’s Labour and Employment Practice includes more than 265 lawyers and legal 
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers 
USA 2011. We represent clients across the United States in a full spectrum of workplace issues, 
including drafting employment policies and providing guidance with respect to employment-related 
issues, complex employment litigation, ERISA litigation, wage and hour litigation and compliance, 
whistleblower claims, labor-management relations, immigration, occupational safety and health matters, 
and workforce change issues. Our international Labour and Employment Practice serves clients 
worldwide on the complete range of often complex matters within the employment law subject area, 
including high-level sophisticated employment litigation, plant closures and executive terminations, 
managing difficult HR matters in transactions and outsourcings, the full spectrum of contentious and 
collective matters, workplace investigations, data protection and cross-border compliance, and pensions 
and benefits. 

About Morgan, Lewis & Bockius LLP

With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive 
transactional, litigation, labour and employment, regulatory, and intellectual property legal services to 
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major 
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory 
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in 
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los 
Angeles, Miami, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo, 
Washington, D.C., and Wilmington. For more information about Morgan Lewis or its practices, please 
visit us online at www.morganlewis.com.
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