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September 14, 2010 

IRS Releases Proposed UTP Regulations 
By Thomas A. Humphreys and Edward L. Froelich 

On September 8, 2010, the IRS released proposed regulations 1.6012-2(a)(4)-(5) which require certain business 
taxpayers to attach the Schedule UTP, Uncertain Tax Position Statement, to their income tax returns effective for tax 
years beginning after December 15, 2009 and ending after the date of publication of the final regulations.  The proposed 
regulations were published in the Federal Register on September 9.   

Schedule UTP generally requires affected taxpayers to list their uncertain tax positions as those positions are determined 
under FIN 48 or other GAAP accounting principles and provide certain descriptive information about each of these 
positions.  The IRS has received numerous comments on the proposed schedule, many of them negative.  Some of the 
negative comments focus on what is perceived to be an inappropriate request for taxpayers to reveal internal legal 
analysis underlying uncertain tax positions.  While issuing regulations to establish a filing requirement is certainly within 
the IRS’s general authority under Code sections 6011 and 6012, exercising that authority in connection with a specific 
schedule for income tax returns is somewhat unusual absent a specific Code directive and suggests the IRS has decided 
to invoke its formal rule-making authority in response to the negative comments it has received.   

The IRS explained its goal for the new proposed schedule in the preamble to the proposed regulations: 

This information will aid the IRS in identifying those returns that pose the most significant risks of noncompliance 
and in selecting issues for examination.  The IRS intends to implement the authority provided in this regulation 
initially by issuing a schedule and explanatory publication that require those corporations that prepare audited 
financial statements to file a schedule identifying and describing the uncertain tax positions, as described in FIN 
48 and other generally accepted accounting standards, that relate to the tax liability reported on the return.    

FIN 48 requires fairly detailed internal analysis on the part of business taxpayers to justify reserves for uncertain tax 
positions.  FIN 48 determinations are thus viewed by the IRS as a kind of ready-made source of information to assist the 
IRS in allocating its audit resources when faced with relatively complex returns.  Commenters have nonetheless 
questioned whether, despite the IRS’s general authority to prescribe forms, privilege and work product protections are 
obstacles to obtaining the information requested by Schedule UTP.   

The IRS has requested comments on the proposed regulations either through regular mail or electronically by October 12, 
2010 and has scheduled a public hearing for October 15, 2010 at 10 a.m.  Those wishing to participate in the hearing 
should also provide an outline of discussion topics in addition to written comments by October 12.     
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About Morrison & Foerster: 

We are Morrison & Foerster—a global firm of exceptional credentials in many areas. Our clients include some of the 
largest financial institutions, investment banks, Fortune 100, technology and life science companies.  We’ve been 
included on The American Lawyer’s A-List for seven straight years, and Fortune named us one of the “100 Best 
Companies to Work For.”  Our lawyers are committed to achieving innovative and business-minded results for our clients, 
while preserving the differences that make us stronger.  This is MoFo.  Visit us at www.mofo.com. 

Because of the generality of this update, the information provided herein may not be applicable in all situations and should 
not be acted upon without specific legal advice based on particular situations. 
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