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SEC Expands Regulation A Exemption to  

Exchange Act Reporting Companies 

On December 19, 2018, the US Securities and 

Exchange Commission (the Commission) amended 

Rule 251 and Rule 257 of the Securities Act of 1933, 

as amended (the Securities Act), which are part of 

Regulation A, in order to allow companies subject to 

the reporting requirements of Section 13 or 15(d) of 

the Securities Exchange Act of 1934, as amended (the 

Exchange Act) to make offerings in reliance on the 

Regulation A exemption.  The rule changes were 

mandated by the Economic Growth, Regulatory 

Relief, and Consumer Protection Act of 2017 (the 

Economic Growth Act). 

Regulation A is an exemption from registration 

under the Securities Act for smaller public offerings.  

It includes two overlapping tiers: Tier 1, for offerings 

of up to $20 million in a 12-month period and Tier 2, 

for offerings of up to $50 million in 12-month period.  

Prior to the Commission’s amendments, reporting 

companies were not eligible to rely on Regulation A.  

The Commission is adding a new paragraph to Rule 

257(b) in order to specify that for Tier 2  issuers the 

duty to file periodic reports under Rule 257 of 

Regulation A shall be deemed to have been satisfied 

if a public company, as of each Form 1-K and Form 1-

SA due date, has filed all reports required to be filed 

under the Exchange Act during the 12 months 

preceding such due dates.  The amendments use a 

12-month lookback period consistent with the 

standard applied in Commission rules in other 

contexts, including for the determination of eligibility 

to use a registration statement on Form S-8 and for 

satisfaction of the “current public information” 

requirement of Rule 144.  The requirement that an  

issuer be current in, rather than merely subject to 

Exchange Act reporting, in order to meet its Rule 

257(b) obligations, is expected to encourage more 

regular periodic disclosures following a reporting 

company’s Regulation A offering.  However, if at the 

relevant Form 1-K or Form 1-SA due date the issuer 

is not current in its Exchange Act reporting, the 

issuer’s Rule 257 reporting obligation will not be 

deemed to have been met, and at that time the issuer 

will be required to file Regulation A related reports.  

In addition, the Commission is deleting current Rule 

257(d)(1), which provides for an automatic 

suspension of the duty to file reports under Rule 257 

if and so long as the issuer is subject to the duty to 

file reports pursuant to Section 13 or 15(d) of the 

Exchange Act.  The Commission also made minor 

amendments  to Rule 251(b)(6) and Rule 257(e) to 

conform Regulation A to the requirements of the 

Economic Growth Act.  

The Commission’s adopting release also clarifies that 

for Canadian issuers that rely on Regulation A and 

file reports with the Commission under the 

multijurisdictional disclosure system (MJDS), the 

Rule 257 reporting obligations will have been 

deemed met to the extent such issuers are current in 

their applicable Exchange Act reporting obligations. 

The Commission did not make any change to the 

Regulation A financial statement requirements. 

Expected use of Regulation A 

Reporting companies that are newly eligible to rely 

on Regulation A may realize several benefits from 
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this offering alternative.  For example, access to 

Regulation A may make it easier and less costly for 

reporting companies to raise capital in smaller 

offerings of up to $50 million in any 12-month 

period.  Issuers may solicit indications of interest 

(i.e., “test-the-waters communications”) from any 

investor before qualification of an offering statement, 

which may allow them to gauge investor interest 

prior to deciding whether to incur the full cost of the 

offering.  This is particularly relevant for reporting 

companies that do not qualify as emerging growth 

companies (EGCs). Additionally, reporting 

companies not listed on an exchange whose offerings 

fall within Tier 2 can now benefit from blue sky 

preemption, which can expedite certain offerings and 

enable offers of securities across states to a wide 

variety of investors. Regulation A also contains a safe 

harbor from integration of Regulation A offerings 

with any other prior or subsequent offers or sales of 

securities registered under the Securities Act. 

However, Regulation A does not permit at-the-

market offerings, which limits its attractiveness for 

some reporting companies. 

In the Commission’s adopting release, the 

Commission notes that it anticipates that Exchange 

Act reporting companies the securities of which are 

not exchange listed are likely to consider the 

Regulation A offering alternative.  Issuers that are 

not eligible to use a registration statement on Form 

S-3 also may consider reliance on Regulation A.  An 

issuer that is subject to the one-third limitation on 

primary issuances pursuant to a registration 

statement on Form S-3 also might consider a 

Regulation A Tier 2 offering.  Finally, an issuer might 

consider a Regulation A offering instead of a private 

placement, although the costs associated with a 

Regulation A offering are likely to be higher than 

those associated with a private placement even after   

taking into account the costs associated with any 

registration statement that may be required to cover 

the resales of securities held by private placement 

purchasers. 

Effective date 

The amendments to Regulation A will become 

effective upon publication in the Federal Register. 

The adopting release can be found here. 

Finally, it is worth noting that the Commission is 

required by the JOBS Act to review periodically the 

$50 million offering limit under Tier 2 of Regulation 

A. The next review is scheduled to begin in 2019. 

For more information about this topic, please 
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Mayer Brown is a global legal services organization advising clients 
across the Americas, Asia, Europe and the Middle East. Our presence 
in the world’s leading markets enables us to offer clients access to 
local market knowledge combined with global reach.  

We are noted for our commitment to client service and our ability to 
assist clients with their most complex and demanding legal and 
business challenges worldwide. We serve many of the world’s largest 
companies, including a significant proportion of the Fortune 100, FTSE 
100, CAC 40, DAX, Hang Seng and Nikkei index companies and more 
than half of the world’s largest banks. We provide legal services in 
areas such as banking and finance; corporate and securities; litigation 
and dispute resolution; antitrust and competition; US Supreme Court 
and appellate matters; employment and benefits; environmental; 
financial services regulatory and enforcement; government and global 
trade; intellectual property; real estate; tax; restructuring, bankruptcy 
and insolvency; and private clients, trusts and estates. 

Please visit www.mayerbrown.com for comprehensive contact 
information for all Mayer Brown offices.

Any tax advice expressed above by Mayer Brown LLP was not intended or written to be 
used, and cannot be used, by any taxpayer to avoid U.S. federal tax penalties. If such 
advice was written or used to support the promotion or marketing of the matter addressed 
above, then each offeree should seek advice from an independent tax advisor.  

This Mayer Brown publication provides information and comments on legal issues and 
developments of interest to our clients and friends. The foregoing is not a comprehensive 
treatment of the subject matter covered and is not intended to provide legal advice. 
Readers should seek legal advice before taking any action with respect to the matters 
discussed herein. 
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