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New York Appellate Court Affirms Business Judgment
Rule for Kenneth Cole Going-Private Transaction

Mergers and going-private transactions have become a common target for costly and time-consuming
shareholder litigation, but New York companies may now be less vulnerable to these attacks. On
November 20, 2014, the New York Appellate Division, First Department, affirmed a New York trial court’s
dismissal of a minority shareholder challenge to the going-private transaction of Kenneth Cole
Productions, Inc. (KCP). Key to the decision was the KCP board’s implementation of procedural
safeguards to protect minority shareholders, namely, (1) empowering a special committee of independent
directors to negotiate the deal and (2) requiring approval by KCP's minority shareholders. The court found
that the minority shareholder protections entitled KCP and its directors to rely on the deferential “business
judgment rule” in lieu of the more stringent “entire fairness” standard of review. The case marks the first
time a New York state court has applied the business judgment rule in a challenge to a going-private
transaction with a majority shareholder.

Continue reading here.

What Does This Mean for You?

Prior to the Kenneth Cole decision, New York courts generally applied the entire fairness standard
of review to transactions with a majority shareholder. The Appellate Court ruling indicates that
corporations will be entitled to the more deferential business judgment rule as long as a special
committee acts on behalf of the company and minority shareholders approve the transaction. New
York companies seeking to go private may be able to mitigate the risk of shareholder litigation by
taking care to structure their transactions with similar procedural safeguards.

For more information, contact a member of our Deal Team or the Robinson+Cole lawyer with whom you
normally consult.

Robinson+Cole is an Am Law 200 law firm of approximately 200 lawyers, with offices in the finance,
technology, and research-rich corridor from New York to Boston. We serve as U.S. counsel to a range of
businesses and investors, from start-ups to Fortune 100 companies.
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