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HYDRAULIC FRACTURING LITIGATION

BY KEITH B. HALL & LAUREN E. GODSHALL

YIRAULIC FRACTURING IS A PROCESS used 1o facilitate

the production of oil or gas [rom low-permeability

formations. The process was commercially developed
in the late 1940s, and it has been used in more than a million
wells since then, but for several decades the process drew little
public attention. Recently, however, the process has received
substarntial attention and has become conwoversial, with
many people expressing several concerns, including a fear
that hydraulic fracturing might adversely affect underground
sources of drinking water. Indeed, plaintiils have {iled litiga-
tion in several states. alleging such contamination.

This is one of multiple articles to discuss hydraulic fracturing
litigation in this volume of The Advocate. This article will:
(1) provide basic background information regarding the

contaminated water, medical monitoring; fear of cancer;
replacement of their domestic water supply; remediation or
clean-up of their property or an underground aquifier; loss of
property value; and punitive damages.! The most commonly
asserted causes of action in hydraulic fracturing littgation
include clams based on: {a} the abnormally dangerous activity
doctrine; (h) negligence; (¢} breach of contract; {d) private
attorney general or citizen suit statutes; (&) fraud; () trespass;
and (g) nuisance. 2

2. Description of the Causes of Action Asserted

a. Abnormally dangerous activity doctrine

The commen law has long recognized a theory of strict liability
for defendanis who engage in “ultrahazardous” or “abnormally
dangerous” activities.® The Jeading case is the English case

pending litigation; (2) describe
the causes of action being
asseried (other than tespass
and nuisance, which will be
discussed in the another article)
and discuss those legal theories
in context of oil and gas disputes;
and {3) briefly discuss general
defenises and expert issues.

1. Pending Hydraulic

Hydraulic fracturing is a process that
uses a fluid—typically water, sand, and
various additives—at high pressure
to create fractures in an underground
rock formation, thereby facilitating
oil or gas production by providing
pathways (the fractures) for oil or gas
to flow to the well.

Rylands v Fletcher, 3 H.L. 330
{1868). In Rylands, the defendants
were mill owners who constructed
a large reservoir in which they
stored water on their land. The
water broke through material used
to plug an abandoned mine shaft
and flooded the plaintiff’s ceal
mine. The lower courts held that
the defendanss were not negligent
and that they could not be liable

Fracturing Litigation
Hydraulic fracturing is a process that uses a fluid—typically
water, sand, and various additives—art high pressure to
create fractures in an underground rock formation, thereby
facilitating oil or gas production by providing pathways {the
fractures) for oil or gas to flow to the well. Regulatory officials
and industry representatives agree that there have heen few,
il any, documented cases in which groundwater has heen
contanminated by hydraulic fracturing operations. But there
have heen mumerous anecdotal claims of contamination.
Further, plainti{fs have filed suit in several states, including
Texas, Arkansas, Pennsylvania, and New York, alleging that
their groundwater has been contaminated by hydraulic
fracturing.

In the hydraulic fracturing Hidgation filed to date, plaintiffs
have tequested money judgments for several types of
alleged harm, including: personal injury caused by use of

in the absence of megligence.
The House of Lords disagreed with the conclusion that the
plaintiif had to prove negligence in order to recover, and held
that a defendant can be strictly liable for an abnormal and
inappropriate use of his property. This holding gave rise to
the “abnormally dangerous activity” doctrine.

Under this docirine, a defendant who engages in an
“abnormally dangerous activity” and thereby causes harm
can be Hable even if he was not negligent® Further, the
deferrdant can be Hable even if some intervening cause, such
as the negligence of a third persen or some force of nature,
leads to the accident that causes the harm.?

To determine whether an activity is “abnormally dangerous,”
courts look to several factors. Factors that would weigh in
favor of classifying an activity as abnormally dangerous
include the following: {1} the activity involves a high degree
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of risk; (2) any harm caused by the activiry probably will be
great harm, rather than minor harm; (3) it is impossible to
eliminate risk associated with the activity even by the use
of reasonable care; (4) the activity does not Involve a matter
of common usage; (5) the activity is inappropriate o the
place where it is conducted; and (6) the risk of the activity
outweighs value of the acrivity to the community.® Classic
examples of “abnormally dangerous” activity include blasting
with explosives and pile driving,

But the “abnormally dangerous activity” cause of action will
not necessarily apply to hydraulic fracturing claims. Some of
the current hydraulic fracturing cases are pending in Texas,
and Texas does not recognize the abpormally dangerous
actvity doctrine Louisiana recognizes the doctrine, but
limits jts application to blasting and pile driving® Thus,

if he is harmed by the blasting. Most oil and gas companies
operate their wells pursuant to mineral leases. If a lessor
wha understands the alieged risk of hydraulic fracturing
consents to a lease, knowing that the lessee might conduct
hydraulic fracturing, the defense of assumption of the risk
might apply. Contributory negligence is also a recognized
defense.’® An example of a situation in which this defense
might apply is il 2 person dvinks water after he suspects it
is contaminated, and he later claims that he was harmed
by drinking the water.

b. Negligence

A person can be lable for negligence if he causes harm to
another by failing to be as careful as a reasonable person
would 11 1f legislation or regulations mandate or prohibit
certain conduct, a court may adopt that mandale as the

the doctrine would not apply
to hydraulic fracturing cases in
Louisiana.

Further, even in states that do not
exclude the docrine altogether or
construe it as narrowty as Louisiana
does, courts will not necessarily
conclude that hydraulic fracruring
constituies an abnormally dangerous
activity. Defendants likely will
argue that various facts weigh

If a plaintiff asserts that
contamination was caused by
a well construction failure, but
the defendant can establish that
it complied with all applicable
well construction standards, the
defendant should argue that such
compliance establishes an absence
of negligence.

standard of conduct of a reasonable
person for purpases of negligence
liabilitg.!? If a court does se,
violation of the statute or regularion
establishes negligence per se’? In
the zlternative, a court might stop
short of adepting the legisiation
or regulations as the standard of
conduct, but may allow a plaintff
te use the legisladion or regulations
as evidence of the proper standard
of care* In Texas, the Supreme

against hydraubic fracruring being
deemed abnarmally dangerous, including the ueility of the
process, an ability to limit risk by careful well construction,
and the historical fact that the process has been used more
than cne million times with few {if any) documented cases
in which hydraulic fracturing has caused contamination
of groundwater. Indeed, in a hydraulic fracturing case in
Pennsylvania, a court denied the defendants’ Federal Rule
of Civil Procedure 12(b¥8) motion to dismiss an abnormally
dangerous activity claim, but suggested in dicta that the court
had doubts that plainriffs’ abnormally dangerous activity
claim would survive a summary judgment motion later in
the case.®

If a court determines that hydraulic fracturing is abnormally
dangerous, that does not conclusively establish liability
because there arve potential defenses. For example,
Restatement (Second) Torts & 523 recognizes that assumption
of the risk is a defense. Comement (b) to § 523 provides an
example of assumption of the risk. The comment states that,
if a possessor of land who knows the risk of blasting consents
to allow blasting on neighboring property, he cannot recover

Court has explained that the
adoption of prohibitory statutes into tort law is a matter of
judicial diseretion. The Court has used a test that includes
five nonexchusive factors in determining whether a starute
establishes an appropriate standard for negligence per se
Hability.

Numerous regulations apply to oil and gas drilling, including
regulations that establish standards for well construction, and
regulations that require well operators to take precautions
against spills of fluids. If a plaintitl asserts that contamination
was caused by 4 well construction failure, but the defendant
can establish that it complied with all applicable well
comstruction standards, the defendant should argue that such
compliance estzblishes an absence of negligence '® Similarly,
if a plaintiff can show thar a defendant’s failure to comply
with spiil prevention and control regulations resulted in a
spill that harmed the plaimiff, the plaintiff should argue
that the defendant’s viclation of the regulations conclusively
establishes negligence.
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¢. Breach of contract

Companies typically drill and operate ofl and gas wells
pursuant to a mineral lease with the person holding mineral
rights to the land on which the well is drilled (the mineral
rights owner may or may not be the landowner). In addition
to the mineral lease, the il and gas company may have a
surface use agreement with the iandowner. These contracts
may contain express clauses which would give the landowner
a basis for a contract claim in the event his land or the
groundwater heneath his land becomes contaminated.

In addition, courts typically impose implied covenants
that require oil and gas lessees to conduct their activities
as reasonably prudent operators. This standard of conduct
sounds very much like a negligence standard, and a landowner
could argue that a lessee has breached an implied covenant if
the lessee negligently causes contamination of the landowner’s
property or the groundwater beneath it. In response, the
lessee might argue that the plaintifi's claim sounds only
in tort. A few cases have held that a plaintiff may assert an
implied covenant claim based on the lessee allegedly causing
an accident,)” but there are not many such cases. Generally,
implied covenants are used to ensure that lessees are diligently
exploring for and producing minerals, marketing any product
that is found, and prorecting the property against drainage
by wells en neighboring property. # :

Courts frequently irnpose implied covenants in the conlext
of cil and gas leases — more frequently than with other types
of contracts. The reason for this is a particular characteristic
of oil and gas leases. Namely, because of the uncertainties
involved in mineral exploration, an oil and gas lease generally
does not specify in detail the exploration and production
activities the lessee will conduct.’® Thus, some of the most
important aspects of a lessee’s performance ate left to his
discretion. Because so much is left to the discretion of
the lessee, courts protect the lessor by iimposing implied
covenants that require the lesses to act as a reasonably pradent
eperator.? But implied covenants arguably are not needed to
guard against negligent conduct because negligence law irsel
already does that. Accordingly, if a plaintiff claims that the
lessee negligently caused contaminarion, the lessee can make
a strong argument that such a claim sounds only in tort, and
that the plaintiff has not stated 2 breach of contract claim.

d. Private attorney general or citizen suit statutes

Usually, a plaintiff does not have a cause of action imerely
because a defendant allegedly violaied a law. Instead, the
plaintiff must show that he was harmed by the defendant’s
conduct in some way that the public at large was not harmed.
But many environmental statutes confain “private allorney

general” or “citizen suit” provisions which provide that if the
government fails to bring an enforcement action against a
defendant who allegedly has viclated an environmental law,
then a private citizen can do so.*! Citizen suit provisions
generally place various limitations and conditions on the
right of a prospective plaindff to sue pursuant to a ciiizen
suit provision. Accordingly, a person considering bringing
such an action, or 2 defendant sued in such an action, should
exarnine the langaage of the citizen suit provision, as well as
the facts of the case, to determine whether the plaintiff has
standing to assert a citizen suil.

e. Frand

Many cbservers view fraud as an unlikely legal theory for
hydraulic fraciuring contamination claims, but some plaintiffs
have asserted [raud claims, alleging that a defendant made a
niisrepresentanon about, or failed to warn of, some danger.
To recover in fraud, a plaintff generally must establish
that he was harmed by acting in reliance on the alleged
misrepresentation or omission. [f a plaintff already knew
abour the alleged dangers of hydraulic fractaring, or would
have taken the same actions even in the absence of the alleged
fraud, the defendant may be able to defeat the fraud claim
by arguing that the plaintiff did not act in reliance on the
alleged fraud.””

f. Trespass

Trespass claims raise interesting issues. These are discussed
in an article by Professor Hannah Wiseman that appears in
this issue of The Advocate.

g. Nuisance
Nuisance claims are discussed in Professor Wiseman's article.

3. General Defenses and Expert Issues

a. Statutes of limitation

Statutes of limitation may provide a defense. For most
hydraulic {racturing contamination claims, the statute of
limitations will be a matter of state law, and the applicable
limitations period may depend on the type of damages alleged
and the particular cause of action asserted. In Texas, claims
based on contamination caused by oil and gas drilling activity
generally must be brought within two years of discovery ®?

h. Experts

In any jurisdiction, the plaintiff will have to prove that the
harm he alleges was caused by the defendant. Texas courts
apply a strict causation standard in ailegations of subsurface
contamination. For example, in Mitchell Energy Corp, 2a
Texas appellate court held that it was not sufficient for the
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plaintiff's expert witmess to testify that identical hydrogen
sulfide isolopes were detected in both a polluted aguifer and
the defendant’s nearby oil well; the expert witness also was
required to “rule out other causes of the presence of hvdrogen
sulfide in appellees’ water.™*

Tn several of the cases in which a landowner claims that
Jvis water has been contaminated, he alleges that it has
been contaminated with methane, the main component in
natural gas. But in many parts of the country it is common
for water welis to contain methane even if there is no active
oil or gas activity in the area. For this veason, it ofter: will
be important to determine the source of any methane that
allegedly contaminates a water well. An environmental
chemist can perform isotopic analyses of the methane to
determine whether the methane was formed thermogenically,
which would indicate that the methane was created deep
beneath the ground, or whether the methane was created
biogenically, which would indicate that the methane was
created by hiological processes nearer the sarface. This can
provide clues regarding the source of the natural gas.

In hydraulic fracturing litigation, the plaintiffs often will
allege that contamination resulted from a well construction
failure, such as inadequate casing or cementing. Accerdingty,
patries often will need experts who can testify about well
construction and well failure. This may be a petroleum
engineer or a mechanical engineer. Further, parties may wish
to consult with hydrologists who can evaluate how a plume
of contaminants might spread.

In addition to the types of experts discussed above, particular
cases may call for a variety of other experts. For example, if
the plaintiff alleges personal injuries or seeks compensation
for medical monitoring, medical experts likely will be
needed. If the plaintiff alleges that his property value has
decreased, real estate appraisers may be needed. If the plaintiff
seeks damages for remediation or clean up of his property,
environmentat consultants may be needed.

Conclusion

Plaintiffs have filed hydraulic fracturing contamination
claims in several states, and it is likely that similar actions
will continue to be filed. The plaintiffs assert legal theories
similar to those asserted in other types of litigation, but the
resolation of hydraulic fracruring cases often will turn en
fact parterns and circumstances unique to the oil and gas
industry, and one or more experts likely will be needed to
property litigate the case.

Keith B. Hali is a member of Stone Pigman Walther Wittmann

1.L.C. in New Orleans. His primary areas of practice arc oil and
gas law, commercial litigntion, environimental law, and toxic tort
lisigation. He serves as Chair of the New Ovleans Bar Associalion’s
Oil and Gas Section, as 6 member of the Louistana Mineral Law
Instituie’s Advisory Council, and as o member of the Advisory
Council for the Louisiana Stale Bar Association’s Environmental
Law Section. Mr. Hall teaches Itroduction to Mineval Law as
an adiunct professor at Loyola University School of Law in New
Orleans, and he authors “Recent Developments in Mineral Law”
for the bimonthly Louisiana Bav Journal. He also authors a Hog,
the Ol & Gas Law Brief,

Lawren F. Godshall is an associate ar Stone Pigman Walther
Wittmann L.L.C. in New Orleans, Louisiana and practices
in the areas of complex commercial htigation, mass forts, and
environmental Taw. She previously served as senior atiorney for
Chief Justice Rogelio Valdez at the Thirleenth Court of Appedls in
Edinburg, Texas. #

b See, eg, Forentine v Cabol Oi & Gas Corp, No, 3:08-2284
{M.D. Pa; Harris v. Devon Fnergy Co., LP, No. 4:10-0708 (3.1,
Tex. ).

2 See, eg, Forenting v. Cabot O & Gas Corp., No. 2:06-2284
{M.D. Pa), Harris v. Devon Energy Co., L.P, No. 4:10-0708 (N.D.
Tex.).

See Restatemnent (Second) Torts § 519.

See Restatement {Second) Torts € 519.

See Restaternent (Second) Torts § 523,

Ses Restatement {Second) Torts § 520,

See Turner v. Big Lake O1l, 96 SW.2d 221 (Tex. 1936) (release
of 2 large quantily of produced water); Doddy v. Oxy USA, Inc,
101 F.3d 448, 461-62 (S5th Cir. 1996) {(alleged migrarion of tomic
chemicals from oil and gas well); see alse Hall v. Amoce Ol Co., 617
F. Supp. 111, 112-13 (S.D. Tex. 1984) (operation of ail refineries)
8 Seela. Civ. Code art. 667,

8 Sez Berish v, Southwestern Fnergy Production Co., 763 F. Supp.
24 702, 706 (M.D. Pa. 2011}

10 Sez Restatement (Second) Torts § 524.

11 See Restatement {Second) Torts § 283.

12 See Restaternent {Second) Torts § 286; Perry v, SN, 073 SW.2d
301, 304 (Tex. 1698}

13 See Restaternent (Second) Torts § 2888,

W Seedd Reeder v. Dantel, 61 SW.3d 359, 36162 {Tex. 2001);
Perry, 973 SW.2d at 304,

5 Perry, 973 SW.2d at 304; Discovery Operating, Inc. v. BF Am.
Prod. Co, 311 SW.3d 140, 162 (Tex. App. - Eastland 2010, pet.
denied].

18 See, zg, Mieth v. Ranchauest, Tnc., 177 SW.3d 296, 305 (Tex.
App. - Houston [1st Dist] 2003) {applying negligence per se standard
to violation of Texas Railroad Commission rule against poliution
of subsurface water).
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RICHARD EWING

THE MAJORITY OF ATTORNEYS may get through three years of law
school and complere the bar cxam without ever having encountered
the term “arbitration,” but the fact is that arbitration is almost
inevirably going to be encountered in any legal practice. Mandatory
binding arbitration clauses appear in almost every type of contract,
from joint venture agreements between business partners to cell
phone contracts. Except in the very rare instance in which the arbi-
tration provision in a contract, or the entire contract, can be found
unenforceable due to its basic unconscionability, an arbitration pro-
vision is mandatory, and a court will enforce it.!

In addition to being mandatory, the typical arbitration provision
leads to a result that is more or less unreviewable by a court. This
immediate finalicy is commonly perceived as one of the great bene-
fits to arbitraticn, in that litigation and appeals are completely
avoided. The question still remains, however, how unreviewable the
decision of an arbitrator acmally is. This is important for business
atrorneys drafting contracts that incorporate a mandatory binding arbi-
tration provision because they need to ensure that the benefits of arbi-
tration thar they seek are actually realized. Likewise, a litigator faced
with an arbitration decision that the client insists was erroneous
and unjustified also needs to be able to explain to that client whether
an appcal of that decision to a court of law would be a worthwhile
exercise or a waste of time and money.

Ir is well known and often repeated in case law that an arbitra-
tor is free to be wrong. A merely erroncous decision on the facts of
the matter will not be reversed by a court.2 The chance that an arbi-
trator may simply just get it wrong is a risk inherent in the arbitra-
tion process, and the reason why time and effort is well spent by atror-
neys in choosing their arbitrator or arbitration panel.? But it is aiso
esgential to remember that arbitration is itself a contract.* While an
arbitrator is free to decide the matter presented, however rightly or
wrongly, the arbitrazor must not stray outside the limitations of the
arbitration centract. A court will look only to the language of the arbi-
tration agreement and will use that language to make all determina-
tions about the propriety and reviewability of the outcome.

Because the outcome of an arbitration is unreviewable, lawyers
must craft their agreements to arbitrate o limit or control the out-
come so that review becomes unnecessary. This is easily accom-
plished—and can only be accomplished-—in the langnage of the arbi-
tration contract. Parties can limit the powers or arbitrators to specific
questions or require the application of specific law.’ For example, a
franchise agreement may require szbmission of any dispute to bind-
ing arbitration, require the application of the American Arbitradion
Association’s commercial arbitration rules, and limit the arbitrator’s
discretion by specifically proving “in no event may the material pro-
visions of this agreement be modified or changed by the arbitrator at
any arbitration hearing.”

This was the issue in the franchise agreement litigation presented
in Gueyffier v. Ann Summers, Lid., an opinion of the California
Supreme Court.® This case demonstrates that even when arbitrators

1z Los Angeles Lawyer September 2008

scem to go beyond the limits of their authority as defined by the con-
tract, their decision is still likely to be found unreviewable.

In Gueyffier, the arbitrator was bound to apply the provisions of
the contract to the dispate in question and was expressly prohibited
from medifying or changing any element of the contractnal require-
ments. The arbitrator, however, found that compliance with the con-
tractual provisions was excused and therefore the mandarory provi-
stons did not need to be applied to the dispute. The losing party
immediately took the arbitration decision to court, insisting that
this was a violation of the arbitrator’s powers. The supreme court dis-
agreed and made the important distinction that excuse of a conrrac-
tnal term is not the same 2s 2 modificadon of a contractual term.

The Franchise Contract

The Gueyffier opinion concerned a dispute over a franchise agreement
between Celine Gueyffier and Ann Summers, Ltd., a British company
that franchised lingerie and adult novelty stores throughout the
United Kingdom. Ann Summers entered into the franchise agreement
with Gueyffier in an attempt to open the first American Ann Surnumers
store. Ann Summers and Gueyffier signed a franchise agreement
under which Gueyffier was to open an Ann: Summers location in
Beverly Hills. Ultimately, Gueyffier opened her store, but the open-
ing was a total failure, as the store was greeted with open hostiliry.
Gueyffier was quickly forced to close the store,

Disputes almost immediately arose regarding whether cach party
had performed its obligations under the contract. Gueyffier claimed
that Ann Summers had violated the franchise agreement by failing to
properly provide training and support as it was obliged to do under

Lavsen £ Godshell practices commerciz] Htigation of Stons Plgman Welther
%,

Witkrmann LLE. In Hew Orieans. She proviously practiced in Los Angeles,
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the contract. Ann Summers countered that the
contract had a notice-and-cure provision that
would have required Guey{fier to first provide
netice of the problem to Ann Sumimers and
give the company a 60-day opportunity to
cure this problem prior to closure of the store
and declaration of breach. Ann Summers
claimed that Gueyffier should have immedi-
ately notifled the company when she real-
ized that it was not fulfilling its training and
support obligations. Becanse Gueyffier failed
to give this notice, Ann Summers alleged that
Gueyffier was, in fact, the party in breach.

The franchise agreement contained an
arbitration clause providing for mandatory
arbitration in the event of a dispute between
the parties. It specifically Emited the arbitra-
tor’s discretion, explicitly stating: “In no
event may the material provisions of this
Agreement...be modified or changed by the
arbitrator at any arbitration hearing.™

The dispute accordingly went to arbitra-
tion. The arbitrator ultimately found that
the breach by Ann Summers in failing to pro-
vide the necessary training and support for
Gueyffier was incurable. Because the breach
was incurable, the notice-and-cure provision
was necessarily mooted due to impossibil-
ity. Thercfore, the arbitrator concluded,
Gueyffier’s breach of the notice-and-cure pro-
vision was excused by Ann Summers’s own
breach of that same contract.

On appeal to the trial court, the question
became: Was the equitable principle of excuse
within the arbitrztor’s powers to grant? After
all, under the terms of the contract, the arbi-
trator was limited by the contract from mod-
ifying or changing any provision. By excus-
ing Gueyffier’s failure to comply with one
of the provisions, was the arbirrator in facr
changing that provision and adding an
“impossibility of cure” defense?

The arbitrator did not provide a lengthy
written justification for the award. Under
the contract to arbitrate, this was perfectly
acceptable. A reasoned decision: by the arbi-
trator was neither required under the arbi-
tration provision nor requested by the parties.
This was not an unusnal situation. Due to the
usually unreviewable nature of arbitration
decisions, there is little need to require some-
thing akin to 2 trial court order and reasons
for judgment. Litigators should know, how-
ever, that if clients see arbitration as merely
a first step toward eventuel litigation, written
decisiens should be required and requested.
Ortherwise, the arbitrator’s reasons for reach-
ing the decision that he or she did are
inscrutable and are exeremely unlikely to be
reversed.

The Gueyjffier arbitrator did write a final
award in which he expressly stated that he
found that the notice-and-cure provision of
the contract had been rendered moot by Ann




Summers’s actions. Gueyffier was awarded
over $65(,000 in damages. Ann Sommers
mmediately appealed to the trial cours, which
in due course affirmed the arbitrator’s award.
Ann Summers then appealed further to the
California Court of Appeal, which surprised
many by reversing the trial court and finding
that the arbitrator had in fact exceeded his
authority.®

Simply put, the appellate court dectded
that the “no modification or change” provi-
sion in the arbitration agreement prevented
the arbitrator from finding that a contractual
obligation did not have to be complied with.
In making this finding, the appellate court
relied heavily on O°Flaberty v. Belgum.® In
O’Flaberty, the court of appeal also reversed
an arbitration award by concluding that an
arbitrator exceeded his powers under the
contract. In that case, the contract limited the
arbitrator in his choice of remedies (Le was
only allowed to award remedies available
etther under the terms of the conrract itself or
in 2 court of law). The O'Flaberty court
decided that the arbitrator’s decision was not
supported by either the terms of the contract
or California case law and, therefore, the
award represented an act that fell outside
the arbitrator’s power.

The problem was that the O Flaberty and
Gueyffier appellate court cpinions both
appear to contradict or at least severely con-
strain the supreme court’s prior rulings,
including Moshonov v. Walsh, that deferred
to the decisions and interpretations of arbi-
trators about the scope of their powers under
the arbitration agreement, In the Moshonow
opinion, for example, the supreme court
affirmed an arbitrator’s decision not to award
attorney’s fees to the prevailing party. The
contract in question called for an award of
attorney’s fees to the prevailing party. The
arbitrator, however, determined thar this pro-
vision did not apply to the award in question,
and accordingly refused to award attorney’s
fees. The supreme court upheld this decision,
noting: “Interpretation of the contract under-
lying this dispute being within the matter
submitted to arbitration, such an interpreta-
tion could amount, at most, to an error of law
on z submitted issue, which we have held is
not in excess of the arbitrator’s powers....”10
This raises a question: Is an arbitrator able to
employ equitable principles when determin-
ing whether otherwise controlling contractual
provisions apply to the facts at hand?
Moshonov suggests the answer is yes, but
O’Flaberty and the court of appeal’s Gueyffier
opinion indicate that no, this is not an option.

Secking resolution of this issue, Gueyffier
appealed to the state supreme court, which
sided with the arbitrator and the trial court
and reversed the court of appeal. The supreme
court found that the excuse of a contractual
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obligation is inherently different from a
change in that chligation. The no-modifica-
tion clause did not work to bar the arbitra-
tor from deciding that the notice-and-cure
provision was simply inapplicable on the
facts of the case as he found them. “The
arbitrator was empowered to interpret and
apply the parties’ agreement to the facts he
found to exist; included therein was the power
to decide when particular clauses of the con-
tract applied.”H The supreme court insisted
that an actual change in a clanse by the arhi-
trator would have been errcneous. For exam-
ple, they noted that if the notice-and-cure
requirement had been changed by the arbi-
trator from 60 days to 30 days, this would
constitute a change of a term. Bur excusing
the entire notice-and-care provision alto-
gether was not actually a change.

According to this opinion, a change or
modification of contract terms only tran-
spires if express, defmite terms of the contract
are altered to read something else. Arbitrators
must apply the terms of the contract as they
arc presented, no matter how bizarre or egre-
giously one-sided those terms may prove to
be. As the Gueyffier opinion recognizes, arbi-
trators are not merely fact finders. This, in
fact, is likely what the court of appeal in
Gueyffier and in O Flaberty got wrong. These
opinions suggest that there is no room in
arbitration for an arbitrator to do anything
other than apply the facts to the terms of
the contract. This is an oversimplification of
an arbitrator’s role. The supreme court in
Gueyffier recognized that simple application
of factual scenarios to contract terms is not
the only thing that arbitrators are faced with.
There will be instances in which a contract
cannot or should not be applied as written.?
In those situations, unless the arbitration
provision expressly prohibits it, an arbitrator
is automatically granted a reasonable amount
of discretion and equitable power. Of course,
parties can contract to limit or eliminate even
that, but unless such limitation is specifically
mentioned in the arbitration agreement, the
courts will allow a decision based on that dis-
cretion or equitable remedy to stand.

As the supreme court itself noted, this
entire debacle could have been avoided had
the arbitration provision simply limited the
scope of the arbitrator’s powers so that he
could not base his decision on an excuse of
any contractual term. When parties fail to
make an explicit limitation of the equitable
powers of arbitrators, the supreme court has
directed that the arbitrator can and will move
beyond simple application of the facts in dis-
pute to the terms of the contract.

Careful Drafting

Gueyffier is a lesson in careful writing of the
arbitration agreement. The supreme court in



fact made a lesson out of Gueyffier, noting
that the entire dispute could have been
avoided had the arbitrarion provision included
one more clause. That is, instead of simply
limiting the arbitrator from modifying or
changing any term of the contract, the par-
ties could have agreed in advance to prevent
the arbirator from “modifying, changing,
or excusing performance” of any material
term of that contract. With those two addi-
tional words in the contract, the outcome of
the matter would have been entirely different,
The Gueyffier arbitrator was able to use
his own judgment as a sort of on-off switch
that he alone controlled. “The arbitrator was
empowered to Interpret and apply the partes’
agreement to the facts he found to exist;
included therein was the power to decide
when particular clauses of the contract
applied.” 1% Iz essence, once the contract was
switched on, all of its provisions and demands
had to be met. However, if the relevant con-
tract provision was turned off, the parties’
compliance with or breach of this provision
was Irrelevant to the arbitrator’s decision.
And the arbitrator was holding the switch.
Gueyffier offers clear insight on how
courts will treat arbitration decisions as well
as how important it is to craft an arbitration
agreement. At the onset of a dispute, courts

may allow parties to avoid arbitration, ! but
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once arbitration is invoked, courts are
extremely loathe to reverse or even scrutinize
the decisions of arbitrators, If there is any way
for ar arbitrator to have reached his or her
decision while somehow complying with the
limitations of authority as set forth in the
arbitration agreement, the court will defer to
this decision and will not reverse it for elther
factual misunderstandings or clear legal error.
Construction of an arbitration provision
is vitally important, If, for example, parties
to a contract must absolutely depend on the
fulfillment of certain obligations, an arbitra-
tion provision must not allow for the excuse
of such pravisions, in any situation, even in
those where equity would normally excuse
performance. On the other hand, if clients
hope to protect themselves from bizarre or
unforeseen circumstances that make fulfil-
ment of contractual obligations impossible,
the ability ¢f an arbirator o turn to equitable
principles should be incorporated into the
arbitration provision that sets out the scope
and lmits of the arbitrator’s authority.
Little can be done in litigation once an
arbitration decision is-rendered. The deci-
sive steps occur when the arbitration provi-
sion is drafred and when the arbitrators are
chosen. Unlike litigation, which tc a certain
extent is always under the control of the
kigher courts, arbitration can really only be

effectively directed from the ground up.
Parties who agree to binding arbitration are
ceding their constitutional rights to a jury
trial and appeal. Once attorneys have to
begin to search for a means to overturn an
arbitration decision, the battle may already
have been lost. B
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