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ARTICLE

COURTS ARE WITHOUT POWER TO TERMINATE EXPRESS
EASEMENTS BASED UPON FINDING THEM “UNNECESSARY”—
COTTONWOOD REINS IN SCRUBY

By Lewis J. Soffer*

In November 2012, the Third District Court of Appeal decided that a
trial court does not have the power to extinguish an expressly granted
easement merely because in that judge’s opinion the dominant tene-
ment does not really need the easement.' Given that a deed, including
a deed granting or reserving an easement, is a contract,” and that courts
may not rewrite deeds or other contracts in the guise of “interpreting”
them,® the result in Cottonwood Duplexes, LLC v. Barlow should be
unremarkable. What is remarkable is the fact that the plaintiff in that
case, and the trial judge, believed that it was within the court’s equity
power to declare an outright termination of an expressly-granted ease-
ment based exclusively on the argument that the easement was no
longer “necessary.”

This article takes the position that the Cottonwood decision was en-
tirely correct; but argues that although Cottonwood may have begun
the process of clarifying the law governing partial obstruction of access
easements, more work needs to be done to remedy the uncertainty
and unpredictability that was inserted into California easement law by
another Court of Appeal decision nearly two decades ago.

* Lewis J. Soffer is a shareholder in the Walnut Creek office of Miller Starr Regalia.
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THE COTTONWOOD DECISION

In Cottonwood, the owners of four parcels benefitted by a 60-foot wide
private road and utility easement, as depicted in a recorded parcel map,
granted each other easements by reference to that parcel map.* The same
subdivider subsequently subdivided parcel 4 into six lots, one of which
was sold to defendant Barlow. After that, the subdivider eventually sold
parcels 2 and 3 to a developer. The developer proposed a 16-lot subdivi-
sion, and noted on the tract map that on five of the lots, no building could
take place until the easement was quitclaimed entirely, or was reduced to
15 feet in width.” Cottonwood was the developer’s lender, and became its
successor by foreclosure.® All other owners of lots benefitted by the ease-
ment abandoned their rights, but Barlow refused to be bought out.

Frustrated by Barlow’s intransigence, Cottonwood commenced an
action for declaratory relief and quiet title. It asked the court to de-
clare that Barlow’s easement had been extinguished “as a result of the
original intentions of the developer who created the Gatchett Lane
easement, subsequent changes to the subdivision map and reasonable
needs and historical uses by the parties.””

The trial court found that the easement had originally been created
to serve parcels 1, 2 and 3 as shown on the parcel map, but that as the
result of subsequent events that access was no longer necessary. Cot-
tonwood had experts testify that there was no reasonable likelihood
that the County would allow the easement to be used as primary ac-
cess to the Barlow property.? On that testimony, and evidence that Bar-
low’s property had adequate utility service outside the easement, the
trial court found that “the reasonable use requirements of the Barlow
Parcel both presently and in the future do not require the full size and
scope of the Gatchett Lane easement,” and to accommodate reason-
able use by the servient tenement it reduced Barlow’s access easement
to 32 feet in width, and entirely eliminated his utility easement.’

As the court of appeal saw it, “the trial court partially extinguished
Barlow’s road easement and completely extinguished his utility ease-
ment on the court’s determination that Barlow did not reasonably re-
quire, and in the future would not reasonably require, the entirety of
the granted easement, and the smaller road easement would consti-
tute the least burden on Cottonwood’s property consistent with Bar-
low’s reasonable needs.”'° The trial court had cited no law authorizing
partial extinguishment of a granted easement based upon a court’s
perception of the dominant tenement’s reasonable needs, but justified
its judgment as a reasonable extension of the 1995 decision in Scruby
v. Vintage Grapevine.'!
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The Cottonwood court of appeal agreed with Barlow that neither
Scruby nor any recognized rule of law provides authority to partially
terminate an otherwise valid easement against the will of the owner of
the dominant parcel.” It highlighted a footnote in Scruby to the effect
that the determination that the servient owner’s current use of a por-
tion of the easement does not unreasonably interfere with the dominant
owner'’s right of access to their property, as presently developed, did not
result in a pro tanto extinguishment of the granted easement,’ and con-
cluded that Scruby could not be logically extended to sanction total—or
even partial—extinguishment of a granted easement against the will of
the owner of the dominant tenement, because Scruby dealt only with
the scope of use of an easement, and not its continued existence.'*

The Cottonwood court exercised proper judicial restraint by distin-
guishing Scruby, rather than criticizing or disagreeing with Scruby. Un-
fortunately, by doing so Cottonwood avoided dealing with Scruby’s unex-
plained departure from well established California law to the effect that
obstruction of any portion of an expressly-granted, and specifically-de-
scribed easement continuously for five years does result in pro tanto extin-
guishment,” an issue not presented in Cottonwood. Nor did Cottonwood
address the other conundrum created by Scruby, the need for constant
re-evaluation of the “reasonableness” of use by the servient and dominant
tenements respectively, and the perpetual uncertainty this engenders.

SCRUBY’S REVERSAL OF THE LAW ON PRO-TANTO
EXTINGUISHMENT OF EASEMENTS

Contrary to all prior California case law,'® Scruby held that the owner of
a servient tenement has the right to place permanent improvements with-
in the boundaries of an expressly-granted, specifically-described access
easement, despite the fact that those improvements completely prevent
the owner of the dominant tenement from using portions of the easement
area, “as long as [the obstructions] do not unreasonably interfere with the
right of the owner of the dominant tenement to ingress and egress.”"”

Said more simply, Scruby held that the owner of a parcel burdened
by a non-exclusive access easement can completely block portions of the
easement area, so long as the party benefited by the easement can find an
adequate route for accessing his or her property somewhere within the
granted easement. As an afterthought, the Scruby court modified its deci-
sion to add a footnote (footnote 2) stating that no pro tanto extinguish-
ment of the granted easement would result from this partial blocking of
the easement area.'® That footnote, which gave no explanation for this
anomalous rule, turned out to be crucial to the result in Cottonwood.
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PRE-SCRUBY LAW ON NON-EXCLUSIVE EASEMENTS AND
PRO-TANTO EXTINGUISHMENT

Before Scruby, the law was that where the grant of an access ease-
ment did not define the dimensions of that easement, the easement
“need only be such as is reasonably necessary and convenient for the
purpose for which it was created,” whereas if a grant of an access ease-
ment called out the location of the easement, including by reference
to a map, extrinsic evidence that construction of improvements within
the easement area would not unreasonably interfere with use by the
dominant was excluded, because the servient owner was not allowed
to construct any obstructions within the easement area."

In fact, before Scruby, the rule that the holder of an expressly-de-
fined non-exclusive easement was to be allowed to use the full ease-
ment area was well established:

Where the way over the surface of the ground is one of ex-
pressly defined width, it is held that the owner of the easement
bas the right, free of interference by the owner of the servient
estate, to use the land to the limits of the defined width even
if the result is to give him a wider way than necessary.*®

Scruby acknowledged this long standing authority, but paraphrased
it as holding that “when the width of an easement is definitely fixed by
the grant or reservation creating the same, its use may be interpreted
as commensurate with the entire width thereof.”*' Scruby went on to
say that, “It is equally well-settled, however, that ‘the specification of
width and location of surface rights-of-way does not always determine
the extent of the burden imposed on the servient land....,”” quoting
from a case involving a prescriptive easement.*?

As noted above, before Scruby, if the owner of the servient tenement
erected any improvements anywhere with a specifically-described, expressly
granted easement that entirely prevented use by the dominant tenement of
any part of the easement, the owner of the dominant was obligated to take
legal action within five years, or pro-tanto extinguishment would occur.?

THE SIGNIFICANCE OF SCRUBY FOOTNOTE 2 FOR FUTURE
GENERATIONS

The only mention of pro tanto extinguishment in Scruby appears at
footnote 2: “No pro tanto extinguishment of the granted easement results
from this decision[,] which determines that ... [the servient owner’s] cur-
rent use of a portion of the easement does not interfere with Scruby’s
right of ingress and egress to their property as presently developed.”*
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This footnote is appended to a sentence about appellate courts not substi-
tuting their construction of contracts where the trial court’s construction
is “equally tenable,” with which the footnote has no logical connection.
That is because after the issuance of an original opinion, the Scrubys pe-
titioned for a rehearing, on the grounds that the decision had apparently
reversed case law governing the use of non-exclusive easements and pro
tanto extinguishment stretching back to a 1910 Supreme Court decision,
all of which authority had been thoroughly briefed. The court denied the
petition for rehearing, and modified the decision by adding footnote 2.

The Cottonwood court listed four “controlling principles of law” gov-
erning access easements that had been noted by Scruby, and then point-
ed out footnote 2, which mentions no controlling principle, and does
not disclose any reason why previously-established law is being ignored.?
Cottonwood concludes, relying on footnote 2, that, “Because Scruby did
not consider whether a court can partially extinguish a granted easement
if the evidence shows that the owner of the dominant tenement does not
reasonably need, either now or in the future, the entirety of the easement,
Scruby is not authority for the proposition that a court has such power.”?’
This leads directly to Cottonwood’s conclusion that Scruby cannot be ex-
tended to cover outright extinguishment of part or all of an easement the
court finds to be unnecessary, because Scruby did not deal with the issue
of extinguishment, but only the issue of use of an easement.” As admi-
rable a decision as Cottonwood is, that isn’t exactly accurate.

Either Scruby footnote 2 left a gaping hole in California’s law on pro-
tanto extinguishment, or some actual rationale must be read into the foot-
note. In order to square Scruby footnote 2 with prior law, one may infer
that the court meant to say this: “Because we here balance the reasonable
uses and needs of both the servient tenement and the dominant tene-
ment, based upon how those properties are presently developed, and
those uses and needs may change unpredictably over time, we cannot
allow partial extinguishment of the Scruby easement, even though all ap-
plicable precedent would require it. We therefore declare a new rule, that
where present uses justify the servient owner’s completely blocking use
of a portion of a non-exclusive easement, because the remaining portion
provides adequate access to the dominant tenement, the statute of limi-
tations is tolled, no pro-tanto extinguishment occurs, and the easement
continues to exist, in its entirety. As uses of the parcels change over time,
this issue may have to be revisited, again, and again, and again. If Grape-
vine wants to maintain obstructions blocking any part of Scruby’s ease-
ment, it must be forewarned that if the Scrubys ever sell to a hotel chain,
the entire easement area may need to be cleared out and paved.”
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There are at least two alternative readings: (1) “There is here no
pro-tanto extinguishment, because we say so. Good luck figuring out
how that is consistent with prior authority.”; and (2) “We explicitly re-
ject all law stating that partial blocking of a non-exclusive specifically-
described access easement results in pro tanto extinguishment.” The
former, while probably accurate, is less satisfying than reading into
footnote 2 a reasoned rationale. The latter is not possible, since the
rule Scruby rejected was put in place by the Supreme Court.

The Cottonwood court did not grapple with interpreting footnote 2,
other than to point out that Scruby had not dealt with extinguishment.
However, merely by declaring that no pro-tanto extinguishment would
occur, on facts that under all prior authority would have resulted in ex-
actly that, Scruby did deal with extinguishment. The Cottonwood trial
court cannot really be criticized for believing it was merely extending
Scruby. Although the Cottonwood Court of Appeal decision properly
sidestepped the issue, eventually some appellate court may have to ad-
dress the meaning of footnote 2 in a case where the servient is claiming
pro-tanto extinguishment, and the dominant argues no extinguishment
because allowing partial blockage for more than five years was “reason-
able,” and changed use patterns now require removal of the obstruction.

“YOU’VE BEEN SCRUBIED”

In the seventeen years since Scruby was published, it has been cited
a mere ten times, a few times in the context of a denial of a request
for judicial notice,”® and the rest merely general statements about the
duties of dominant tenement’s owner, especially the duty to use the
easement so as to impose as slight a burden as possible on the servient
tenement.>® Perhaps this is because cases requiring a balancing of the
relative “reasonableness” of uses by the servient and dominant parcel
owners are inherently heavily fact based, and not very conducive to ap-
peals on that issue.? Before Cottonwood, no appellate decision citing
Scruby even mentioned footnote 2, or extinguishment.??

This is not to say that Scruby has been inconsequential. Practitioners
who deal with easement issues find it necessary to apply the “rule” of
Scruby constantly. The usual dialogue with a client in a dispute with
his neighbor over an easement (usually, but not always an access ease-
ment) goes like this:

“My neighbor just installed a flower bed/retaining wall/storage shed
in the middle of my recorded easement. Can he get away with that?”
“I don’t know. We need to go to court and find out whether he is act-
ing reasonably under all the circumstances.” “If the court decides that
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I don’t really need the part of the easement where the flower bed is,
does that mean my neighbor can keep building in the easement area?”
“Depends. We might have to go back to court, maybe several times,
because at some point he might block more than is reasonable.” “That
sounds expensive. Can I just wait to see what happens?” “You could,
but you would be risking pro-tanto extinguishment after five years.”
“You mean I would entirely lose that part of my easement?” “Well, not
exactly. Footnote 2 might mean that no part of your easement will be
extinguished, but then again, it might not mean that.” “So if I want to
sell my single-family house at a big profit to a developer who plans to
put in a 16-unit apartment building, can I tell him that the easement
still exists?” “Not really. It depends on what footnote 2 means.”

CONCLUSION

The pre-Scruby rule was that the owner of a dominant tenement
served by an expressly-granted (or reserved), specifically-described ac-
cess easement was allowed reasonable use of all parts of the easement
area consistent with the right of the owner of the servient to continue
to use his entire property so long as he did not unreasonably interfere
with the dominant’s right of access. However, if the servient owner
erected obstructions that completely blocked any part of the easement
area, the dominant owner had to sue within five years, or suffer pro-
tanto extinguishment of his or her easement. Scruby changed all that,
and made even the construction of permanent improvements partially
blocking the easement a matter requiring courts to balance the reason-
able needs of and uses by the two owners. The question of reasonable-
ness might have to be addressed repeatedly, as more obstructions are
installed, or the use of one or both parcels changes over time.

Now Cottonwood tells us that Scruby cannot be expanded to em-
power a trial court to extinguish part or all of an access easement by
finding that uses in the area have changed since the easement was
created, and the access easement is no longer necessary. That decision
seems justified by Scruby footnote 2, which suggests that sometimes
partial blockage by the servient owner will not result in pro-tanto ex-
tinguishment; but Scruby leaves open, and Cottonwood does not ad-
dress, the question whether, and under what circumstances, blockage
of part of an access easement still results in pro-tanto extinguishment.
Perhaps the next case will squarely present this issue, and perhaps that
decision will establish a rule that makes sense, and that removes at
least some of the uncertainty caused by Scruby.
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to defend a suit by the owner of the dominant tenement alleging that the owner of the
servient tenement had physically obstructed an implied easement. The Court concluded
that there was no duty to defend, because the non-possessory use rights afforded by an
easement are not “tangible property.” (Id. at p. 880.) Apparently unaware of the irony
involved, the Court made the following observation about the rights of a dominant
tenement owner whose access easement is physically obstructed: “Because an easement
interest conveys no property rights to the land subject to the easement, it exists only to
benefit the easement holder’s property. Interference with an easement frustrates the right
of access by the easement holder to the burdened property, regardless of the method used
to obstruct it, i.e., whether the easement is cordoned off or is physically damaged. In either
case, the remedy is the same: the plaintiff must request that the obstruction be removed.
(Scruby v. Vintage Grapevine, Inc., 37 Cal. App. 4th 697, 703, 43 Cal. Rptr. 2d 810 (1st Dist.
1995), as modified on denial of reh’g, (Sept. 6, 1995))” (Id. at 884.)

Miller & Starr Real Estate Newsalert

Managing Editor: Karl E. Geier
Executive Editor: Karen Turk
Editor Emeritus: Edmund L. Regalia
Founding Editors: Harry D. Miller & Marvin B. Starr
Attorney Editor: John Frey
Production Assistant: Cortney Carter
Design & Layout: Specialty Composition/Rochester DTP

Miller & Starr Real Estate Newsalert (USPS # pending) is issued six times per year, published and copyrighted
by Thomson Reuters, 610 Opperman Drive, PO. Box 64526, St. Paul, MN 55164-0526. Application to mail
at periodic rate is pending as St. Paul, MN. POSTMASTER: Send address changes to: Miller & Starr Real
Estate Newsalert, 610 Opperman Drive, PO. Box 64526, St. Paul, MN 55164-0526.

The law firm of Miller Starr Regalia, founded by Edmund Regalia, Marvin Starr, and Harry Miller is headquartered
in Walnut Creek. Members of the firm have been writing and editing the treatise, Miller & Starr, since shortly after
the firm was founded in 1964. Karl E. Geier, a shareholder of the firm, is the current editor-in-chief of the treatise.

MILLER STARR
REGALIA

This publication was created to provide you with accurate and authoritative information concerning the
subject matter covered; however, this publication was not necessarily prepared by persons licensed to
practice law in a particular jurisdiction. The publisher is not engaged in rendering legal or other professional
advice and this publication is not a substitute for the advice of an attorney. If you require legal or other expert
advice, you should seek the services of a competent attorney or other professional.

Nothing contained herein is intended or written to be used for the purposes of: 1) avoiding penalties imposed
under the Federal Internal Revenue Code; or 2) promoting, marketing, or recommending to another party
any transaction or matter adressed herein.

Subscription information can be obtained by calling (800) 328-4880.
© 2013 Thomson Reuters

10 © 2013 Thomson Reuters



