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IMPORTANT INFORMATION ABOUT THIS
PRESENTATION

This presentation is for general informational purposes only and
does not represent and is not intended to provide legal advice or
opinion and should not be relied on as such. Legal advice can
only be provided in response to specific fact situations.

This presentation does not represent any undertaking to keep
recipients advised as to all or any relevant legal developments.

This presentation will be available at
www.venable.com/ccds/publications
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Introduction

Federal and state laws governing consumer
credit counseling agencies continue to evolve and
create potential pitfalls and new compliance
requirements.

In response, the industry has responded with self
regulation and many agencies limit their activities
due to fear of crossing the lines set by regulators,
law enforcement, and the Internal Revenue
Service.
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What's the cost of noncompliance?
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In today's rapidly changing
regulatory environment companies
are confronted by a growing
number of compliance challenges
including difficulty from a resource
perspective to address the many
changes concurrently

Companies that invest in ongoing
monitoring and conduct frequent
monitoring as part of a mature
compliance framework can
drastically reduce the business
and financial consequences
associated with noncompliance

In addition to immediate and short-
term impacts such as monetary
losses, litigations and brand
damage, companies also risk
negatively impacting their ratings,
which in turn can affect
permissions required to execute
key corporate growth strategies,
such as acquisitions
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The Consumer Protection Pyramid

Government
Regulation

Education and Self
Regulation




Consumer Financial Protection
Bureau:

Preparing for Enforcement
Scrutiny and Potential
Supervision and Examination
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\DNVGIIDM  Areas of Focus by the CFPB related to
Credit Counseling

§ Unfair, Deceptive and Abusive § Section 626 of the Omnibus
Acts and Practices Appropriations Act of 2009,
§ Electronic Fund Transfer Act (15 Public Law 111-8
U.S.C. 1693 et seq.) § Telemarketing Sales Rule (16
§ Fair Credit Reporting Act (15 CFR Part 310)
U.S.C. 1681et seq.) § Use of Prenotification Negative
§ Fair Debt Collection Practices Option Plans (16 CFR Part 425)
Act (15 U.S.C.1692 et seq.); § Rule Concerning Cooling-Off
§ Gramm-Leach-Bliley Act of Period for Sales Made at
2009 Homes or at Certain Other
§ S.A.F.E. Mortgage Licensing Locations (16 CFR Part 429)
Act of 2008 (12U.S.C. 5101 et § Internal Revenue Code* (may
seq.); report to the IRS)

§ State Statutory and Regulatory
Requirements (may report to
state AGSs)
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VENABLE. What's happening at the CFPB re
Nonbank Supervision?

§ CFPB May Publish Debt Relief Services “Large
Participant” NPRM Prior to July 21, 2012

— Has already announced “Larger Participant” NPRM
for Debt Collection and Credit Bureaus

* Expectation that audits of large participants will
commence shortly after the rule is finalized
(Late Summer-Fall 2012)

« Audits may likely be conducted similar to other
types of financial institutions that are currently
regulated at the federal level or pursuant to
federal statute

o Attorney-Client Privilege and Attorney Work
Product Considerations—CFPB Rulemaking Efforts
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CFPB Supervision and Examination

§ The statutory frameworks for supervision of large depository
institutions and their affiliates and for non-depository consumer
financial service companies are largely the same.

§ The purpose of supervision, including examination, to:

» assess compliance with Federal consumer financial laws,

» obtain information about activities and compliance systems
or procedures, and

* detect and assess risks to consumers and to markets for
consumer financial products and services;

— The requirement to coordinate with other Federal and state
regulators; and

— The requirement to use where possible publicly available
information and existing reports to Federal or state regulators
pertaining to supervised entities.
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Supervision Process Principles

Consumer Focus: CFPB will focus on an institution’s ability to detect,
prevent, and correct practices that present a significant risk of violating the law
and causing consumer harm

Data Driven: Supervision staff (examiners and analysts) will use data from a
wide range of sources: data obtained from the entity and through direct
observation during monitoring and examination; information provided by the
CFPB’s Research, Markets and Regulations and Consumer Education and
Engagement divisions, the Office of Fair Lending and Equal Opportunity, the
Enforcement division, Consumer Response Center, and Offices addressing
the special needs of students, Older Americans, Service members, and
the underserved; and other state and Federal regulatory agencies.

Consistency: CFPB will use the same procedures to examine all supervised
entities that offer the same types of consumer financial products or services, or
conduct similar activities
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CFPB Examination Cycle

Pre-examination / Scoping

Review and analyze available information to
identify risks, areas of inquiry, and focus

Request and review documents and informa-
tion needed to begin examination

(e.g., internal policies, audit reports, training
materials, recent data)

Make initial plan for on-site testing and
review

Examination (offsite and onsite)

Interview senior managers, loan officers,
compliance officers, and account personnel
as appropriate

Observe operations (e.qg., call center,
branches)

Compare policies and procedures to actual
practices by reviewing a sample of transac-
tions

Compare conduct to legal requirements and
policy guidance

#

Monitoring

Monbank: Product / market analysis

Bank: Periodic checks on institution
activities; calls and meetings

Both:
Risk Assessment
Review reports and information
Review status of corrective actions
Scoping for the next exam

Communicate conclusions and
required corrective action

Communicate findings and expected correc-
tive actions to management and Board of
Directors

Pursue appropriate supervisory agreement
or formal enforcement action as needed

© 2012 Venable LLP
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CFPB Supervision and
Examination Manual

§ The first part describes the
supervision and examination

process. —
§ The second part contains

examination procedures,

including both general B

instructions and procedures for Cene el oo

determining compliance with _‘I ry 1_

specific regulations. [ entorns T — 1
§ The third part presents .

templates for documenting

information about supervised |

entities and the examination

process, including examination "

reports.
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CFPB Examination Steps

Collect and review available information
(from within the CFPB, from other Federal
and state agencies, and from public
sources), consistent with statutory
requirements;

Request and review supplementary
documents and information from the entity
to be examined;

Develop and obtain internal approval for a
preliminary risk focus and scope for the
onsite portion of the examination;

Go onsite to observe, conduct interviews,
and review additional documents and
information;

Consult internally if the examination
indicates potential unfair, deceptive, or
abusive acts or practices; discrimination; or
other violations of law;

Draw preliminary conclusions about the

regulated entity’s compliance management
and its statutory and regulatory compliance;

wn

Consult internally about follow-up corrective
actions that the institution should take,
whether through informal agreement or a
formal enforcement action, if warranted by
findings;

Draft the examination report;

Obtain appropriate internal review and
approval for the examination work and draft
examination report;

Share the draft report with the prudential
regulator and obtain and consider any
comments they may offer, consistent with
statutory requirements; and

After final internal clearance, finalize and
transmit the report to the supervised entity.

During the examination, the Examiner in
Charge will communicate with appropriate
supervised entity personnel about
preliminary findings and conclusions.

CFPB will seek cooperation from the entity
to correct any problems identified.
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VENABLE.. CFPB Enforcement Authority

§ CFPB s § Investigations may
authorized to be conducted
conduct jointly with other
Investigations to regulators, and
determine whether may include:
any person is, or — subpoenas or civil

: Investigative
has, engaged In demands for
conduct that testimony,

: — esSponses to
violates Federal written questions,
consumer — documents, or

financial law — other materials
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CFPB Enforcement Authority (cont’d)

Rescission or reformation of contracts.

Refund of money or return of real property.
Restitution.

Disgorgement or compensation for unjust enrichment.
Payment of damages or other monetary relief.

Public notification regarding the violation.

w wu W wu W W W

Limits on the activities or functions of the person
against whom the action is brought.

§ Civil monetary penalties (which can go either to victims
or to financial education).
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CFPB Referrals from Exams

§ Criminal Wrongdoing — Department of Justice

§ Tax Law Non-Compliance - The CFPB is also
required under the Act to refer information
identifying possible tax law non-compliance to the
Internal Revenue Service (IRS).
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CFPB Exam Process

For most full-scope examinations, the Examiner in Charge, or
designee, contacts the supervised entity’'s management
approximately 60 days prior to the scheduled onsite date for the
examination to arrange either a telephone or in-person
discussion of the examination Information Request.

The principal purpose of the discussion is to gather current
information to ensure that the request is tailored to what is
necessary to properly conduct the examination of that particular
institution.

Examination — telephone, mail, in-person, combination
Closing Meeting

Examination Rating — 1 — 5 (1 is highest rating / lowest risk)
Examination Report — Corrective Action

Board of Directors / Principals Meeting

© 2012 Venable LLP
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§

Compliance Management
System: A compliance
management system is how a

supervised entity:

— Establishes its compliance
responsibilities;

— Communicates those
responsibilities to employees;

— Ensures that responsibilities
for meeting legal
requirements and internal
policies are incorporated into
business processes;

— Reviews operations to ensure
responsibilities are carried
out and legal requirements
are met; and

— Takes corrective action and
updates tools, systems, and
materials as necessary.

What will the CFPB be looking for?

Checklist

Board and management
oversight;

Compliance program

qg Policies and procedures,
g Training, and

g Monitoring and corrective
action.

Training

Response to consumer
complaints

Compliance audit.

© 2012 Venable LLP
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Unfair, Deceptive or Abusive
Practices

Under the Consumer Financial Protection Act, it is unlawful for any
provider of consumer financial products or services or a service provider
to engage in any unfair, deceptive or abusive act or practice.

The Act also provides CFPB with rule-making authority and, with respect
to entities within its jurisdiction, enforcement authority to prevent unfair,
deceptive, or abusive acts or practices in connection with any
transaction with a consumer for a consumer financial product or
service, or the offering of a consumer financial product or service.

In addition, CFPB has supervisory authority for detecting and assessing
risks to consumers and to markets for consumer financial products and
services

© 2012 Venable LLP
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Unfair Acts and Practices Defined

§ The standard for

unfairness in the CFPA
IS that an act or practice
IS unfair when:

1. Itcauses oris likely to
cause substantial
injury to consumers,

2. The injury is not
reasonably avoidable
by consumers, and

3. The injury is not
outweighed by
countervailing
benefits to consumers
or to competition

Checklist

Does an act or practice hinder a
consumer’s decision-making.

The injury must not be outweighed
by countervailing benefits to
consumers or competition.

To be unfair, the act or practice must
be injurious in its net effects — that
is, the injury must not be outweighed
by any offsetting consumer or
competitive benefits that also are
produced by the act or practice.
Offsetting consumer or competitive
benefits of an act or practice may
include lower prices to the consumer
or a wider availability of products and
services resulting from competition.

© 2012 Venable LLP
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AU Deceptive Acts or Practices Defined

A representation, omission, actor Checklist

practice is deceptive when
g Acts or practices that may be deceptive
include: making misleading cost or price
1. The representation, omission, claims; offering to provide a product or

act. or practice misleads or is service that is not in fact available; using

likelv t islead th bait-and-switch techniques; omitting
Ikely 10 misiea € consumer, material limitations or conditions from an

offer; or failing to provide the promised

. . services.
2. The consumer’s interpretation of
the representation, omission, : .
. . q Isa representation, omission, act, or
act, or practice is reasonable practice is likely to mislead:

under the circumstances, and

Is the statement prominent enough for the
consumer to notice?

. . . q Isthe information presented in an easy-
3. The mlSIeadmg representaﬂon, to-understand format that does not
P . . contradict other information in the
omission, act, or practice Is package and at a time when the
: consumer’s attention is not distracted
material elsewhere?

g Isthe placement of the information in a
location where consumers can be
expected to look or hear?

q Finally, is the information in close
proximity to the claim it qualifies?
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§ Materially interferes with the
ability of a consumer to
understand a term or
condition of a consumer
financial product or service or

§ Takes unreasonable
advantage of —

A lack of understanding on
the part of the consumer of
the material risks, costs, or
conditions of the product or
service;

The inability of the consumer
to protect its interests in
selecting or using a
consumer financial product or
service; or

The reasonable reliance by
the consumer on a covered
person to act in the interests
of the consumer.

Abusive Acts or Practices Defined

Examples

§ The TSR prohibits as an
abusive practice
requesting or receiving
any fee or consideration
In advance of:

debt relief services;
obtaining any credit
repair services;
recovery services, and

offers of a loan or
other extension of
credit, the granting of
which is represented
as “guaranteed” or
having a high
likelihood of success
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q
q
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UDAAP Checklist

8 To initially identify potential areas of UDAAP concerns, the CFPB will obtain and review
copies of the following to the extent relevant to the examination:

Training materials.

Lists of products and services, including descriptions, fee structure, disclosures,
notices, agreements, and periodic and account statements.

Procedure manuals and written policies, including those for servicing and collections.

Minutes of the meetings of the Board of Directors and of management committees,
including those related to compliance.

Internal control monitoring and auditing materials.

Compensation arrangements, including incentive programs for employees and third
parties.

Documentation related to new product development, including relevant meeting
minutes of Board of Directors, and of compliance and new product committees.

Marketing programs, advertisements, and other promotional material in all forms of
media (including print, radio, television, telephone, Internet, or social media
advertising).

Scripts and recorded calls for telemarketing and collections.

Organizational charts, including those related to affiliate relationships and work
processes.

Agreements with affiliates and third parties that interact with consumers on behalf of
the entity.

Consumer complaint files.

Documentation related to software development and testing, as applicable.
Management Policies and Procedures

Transaction testing

Interviews with consumers

Y LUl veEllavie LLr
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CFPB Enforcement

CFPB may investigate, issue subpoenas and civil investigative
demands, and compel testimony

CFPB may conduct hearings and adjudications to enforce
compliance, including issuing cease-and-desist orders

CFPB may initiate actions for civil penalties or an injunction
— Penalties up to $1M per day for knowing violations
— No exemplary or punitive damages

Criminal referrals to DOJ

Whistleblower protection

State attorneys general may also enforce the CFPA with notice
to the CFPB

May enforce rules issued by the FTC to the extent such rules
apply to a covered a person or service provider

— Note: The FTC does not have nforcement&urisdiction
er the FTC Act over btpna f|§e non rol‘Jt rganizations
tjeg tax-exempt, nonprofit credit counseling agencies).

No express private right of action under the CFPA

© 2012 Venable LLP
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Early Warning Notice of Potential
Enforcement

§ The Early Warning cipt

Notice is not required by
law, but CFPB believes
it will promote even-
handed enforcement of
consumer financial
laws. The decision to
give notice in particular
cases is discretionary
and will depend on
factors such as whether
prompt action is
needed.
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What else is the CFPB up to?

/5 CFPB > Consumer Finandial Protection Bureau - Microsoft Internet Explorer provided by Venable LLP

@_\’-t 4 I(g) hittp:Juww consumerfinance. gov/ ,C'j
@ CFPB » Consumer Finandal ... X

Jﬂ\e Edit View Favorites Tools Help

J@Ham& = [ Feeds (D) ~ [ Readmail @Punt ~ Page~ Safety - Tools~ @Ha\ -

cfpb =

'r

About Howdol... Leam

submit a mortgage complaint | submit a credit card complaint

Student debt

Before YouOwe

credit cards

'/p, Know E

We're trying to make your credit eard zgresmant more Tell us how ]
understandable - and oy two pages lang. Tell us what you financial aid off
think of aur ides.

Time to
mortgage disclosure

253 B2 MORTGAGE?

D

o

Bis% v 4
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Director

Chief Operating
Officer

AsSS te L

Consumer Response
Operations & Facilities

Procurement

CFO
Human Capital
Inclusion

FOIA, Privacy &
Records

Consumer
Education &
Engagement

Associate Director

Financial Education

Consumer
Engagement

Older Americans
Servicemembers
Students

Financial
Empowerment

Research, Markets
& Regulations
Research

Regulations

Cards Markets
Mortgage Markets

Installment & Liquidity
Lending Markets

Deposits, Collections,
& Credit Information
Markets

Supervision,
Enforcement, Fair
Lending & Equal
Opportunity

Fair Lending & Equal
Opportunity

Large Bank Supervision
Non-bank Supervision

Enforcement

General Counsel

Dir +

Principal Deputy GC
Deputy GC

Deputy GC
ALJ Staff Director

External Affairs

Media Relations
Legislative Affairs
Small Business,
Community Banks &
Credit Unions

Intergovernmental
Affairs

Ombudsman

Consumer Advisory
Boards

Community Affairs
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AV Student Loan, Servicemembers and
Older American Initiatives

Kn owW (@ umemamn—s ., |
Before YouOwe .
student loans —— — = —
l
B -
Servicemembers Older
and veterans 0 ‘ Americans
Plan your future and Navigate financial

protect your finances challenges safely
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CFPB & DOE “Know Before You
Owe: Student Loans”

University of the United States (ULIS)

Know
Before YouOwe

How to pay for college

i ¢y vl 10 B
student loans - RPRR——
cmmmn
I
This is 2 financial aid shopping sheet "thought starter” - 2n example (not 2 proposal) of how schools might imprave the information they vl i
By wul b e e e e R - —
present to prospective students and their familiez. Tell us what you think of it. More 4 ey s
’ . i e
\ . - e iy -
What do you like about it? What don't you like? Think about these P
questions: -
o b - i
Hows 1 o fe colloce o ) . UL wbudend loar duinstd rabe
fow 1o pay for callege + Which information is abselutely critical?
e ch il it o oot T . . :
* What other information would be helpful?
+ Can you tell from thiz sampls format which 2id requires ‘What are your loan and work study optkeea? e eeo
repayment?
LB reierbion
* What will that repayment cost? For onz year of school? For et 145 -
. four years?
10 k
T b TUEH
# |f thers was 2 web-based interactive version, what
WAL STUDHT ks

functionalities would you ke to see?

Step 1: Enter your comment
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“Know Before You Owe: Student
Loans”

. University of the United States (UUS)

How to pay for college

Harer mrogch well 4 COM each yoar?

$ 1R 000

Vihat are gour loan and work wtudy optices?

Abter g sduston, how much mill pou owe?
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CFPB Solicits Whistleblowers

“We are providing whistleblowers and other
knowledgeable sources with a direct line of
communication to the CFPB,” said Rich
Cordray, Assistant Director of Enforcement
for the CFPB. “Their tips will help inform
Bureau strategy, investigations, and
enforcement. And they will help us fulfill our
commitment to consumers.”

The whistleblower channels announced
include an email address,
whistleblower@cfpb.gov, and a toll free “tips
hotline” at (855) 695-7974. And soon, an
online tips portal accessible through its
website.

The consumer finance whistleblower protections
have significant implications for legal and
regulatory compliance and raise a number of
challenges for providers of consumer financial
products and services. Covered employers will
need to consider such issues as:

— How to maintain legal and regulatory
compliance with consumer financial
protection laws and regulations;

— How to ensure that, to the extent
there is a violation of consumer
financial protection law or regulations,
an employee will take advantage of
internal reporting mechanisms as
opposed to bypassing such
mechanisms and going straight to the
CFPB;

— How to conduct internal investigations
without encouraging whistleblowers;
and

— How to successfully mediate any
problems discovered.

© 2012 Venable LLP
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VENABLE... CFPB Regulation of Private Student
Loans

CFPB Consumer Laws

§ Nonbank
S u p e rVi S i O n Subpart F — Special Rules for Private Education Loans

Special Disclosure Requirements for Private Education Loans
(§ 226.46)

The disclesures required under Subpart F apply only to private education loams. Except where

. .
specifically provided otherwise, the requirements and limitations of Subparnt F are in addition te the
requirements of the other subpans of Regalation Z.

A private education loan means an extension of credit that:

» Is pot made, insured, or guaranteed under title IV of the Higher Education Act of 1963;
= I5 extended to a consumer expressly, m whele or pam, for pestsecondary educarional

Private Student|  =missimitaimmiis

s Dioes not include open-end credit or any loan that is secured by real property or a dwelling.

A private education loan does not include an extension of credit in which the coversd educational
msfifution is the credrtor if:

I e nde rS = The term of the extension of credit is 20 days or less; or

= An intersst rate will not be applied to the credit balance and the term of the extension of

credit is one year or less, even if the credit is payable in more than four installments.

Content of Disclosures (§ 226.47)

Disclosure Requirements

This zection establishes the content that a creditor must inchads in ifs disclosures to a consumer at
three different stages in the private education loan origination process:

Application or Solicitation Disclosures — With any application or selicitation:

Approval Disclosures — With any notice of approwval of the private education lean; and

Final Disclosures — After the consumer accepds the loan. In addition. Sectien 128 48(d)
requires that the disclosures mmst be prowided ar least three business days priar to
disburzement of the loan funds.

Rights of the Consumer

The creditor must disclese that, if approved for the loan, the consumer ha: the nght to accept the
loan on the terms approved far up to 30 calendar days. The disclosurs must inform the consumer
that the rte and terms of the loan will not change during this persed. except for changes to the mate
bazed on adjustments to the index wsed for the loam and other chamzes pemmitted by law. A
consumer alse has the right te cancel the loan, without penalty, until midnight of the third business
day following the date on which the consumer receives the final disclosures.

L

CFFE FFIEC Aev. 83011 TiLA 48
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CFPB Servicemember and Veteran
Initiatives

Servicemembers
and veterans

Plan your future and
protect your finances

Repeat Offenders Against Military
Database (ROAM) - joint effort with
state Attorneys General and the
Department of Defense to combat
scams directed at servicemembers,
veterans, and their families. ROAM
Is intended to track companies and
individuals who repeatedly target the
military community. Law enforcement
officials across the country, including
state Attorneys General, United
States Attorneys, local officials, and
Judge Advocates (JAGs), will be able
to contribute to and search the
database.

§ Led by Holly Petraeus,

Assistant Director for
Servicemember Affairs

Focused on unigue
financial challenges of
servicemembers and

veterans

— Lending

— Affinity Programs
— Opportunities

© 2012 Venable LLP
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The CFPB’s Objectives

To ensure that consumers have timely and
understandable information to make responsible
decisions about financial transactions;

To protect consumers from unfair, deceptive, or
abusive acts or practices, and from discrimination;

To reduce outdated, unnecessary, or overly
burdensome regulations;

To promote fair competition by enforcing the Federal
consumer financial laws consistently; and

To advance markets for consumer financial products
and services that operate transparently and efficiently
to facility access to innovation.

© 2012 Venable LLP
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VENABLE.. What is the CFPB doing?

§ February 2011 — “Open for Suggestions”

— CFPB > Consumer Financial Protection Bureau - Microsoft Internet Explorer provided by Venable LLP [_ (O]

F—

NN 28 e v ; mll«

GA, I,E;’http._._ ........ consumerfinance.aov) ,Oj e[| X 5 57 ol
@ CFPB »» Consumer Financial ... X | |

| Fle Edit View Favorites Tools Help

IﬁHome + [o) Feeds (1) ~ (|Readmal feiPrint - Page - Safety - Took - @) Help -

cl: ) conumer

ratection Bureau

About Howdo ... Leamn

Building
2358 1321 3455 891k the ch'L m

a progress report
submit a credit card complaint

Know — Student debt
Before YouOwe y repayment assistant

student loans
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What is the CFPB doing? (Cont’d)
Credit CARD Act Conference

rhe CARD et @

Dhvacvivw

Cine et g boday, an ey 22, 3010, mary of the provhioss of the Credt Card Amcurtability,
Resprznlbility, and Dischivars et (GAND Act] bock effect

Vshen thee I At wark grvesd vt L i By 23009, 18 s e thoe coeed ! caeed rarkort we I ropeed
of serizun refeerr. Congress conciuded that certain peactice in the cred @ caed ind oty were not Far
and ramszarent o comurmers, and Eee CAKD Art praed st sery strong biparthas supsort i bets
the Howe and S Senale. RaPresident Obama said whes ke sigred the SR &xt into lew, the Azt
w intended v uzhoel “basic sardardh of faimms, Fameareney, end soeuntabilty ©

Later the wmmer, e new Comurrer [ irasdal Frotection Boress (O PH| wil meome respzmibity
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Recent Trends in the Credit Card
Industry — Argus Information & Advisory
Services.

The Supply of Credit in the Card Market
— Comperemedia

Credit Card Profitability Under Pressure —
Credit Suisse

Origination Metrics — Experian

Reframing Behavior: The Impact of the
CARD Act on Cardholder Repayment
Rates — Gartenberg

Impact on Pricing and Fees — OCC
Consumer Perceptions and Reactions to
the CARD Act — Synovate

A Perspective on Credit Card Usage and
Consumer Performance — TransUnion
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oo After a year of the Credit CARD Act...

§ In 2010, that trend turned around. Credit card marketing
expanded and credit standards were relaxed, although the level
of marketing has still not returned to pre-recession levels and
credit standards are tighter than they were before the recession
began.

8 While the overall cost of credit has remained constant, overall
credit use has decreased. The total amount of credit card debt
declined in 2009 and again in 2010, with a cumulative decline of
15 percent.

§ The average bankcard debt per cardholder declined from roughly
$3,500 in 2007 to approximately $2,750 in 2010. The decrease
was the result of both higher levels of “chargeoffs” — debt that
card issuers write off as uncollectible — compared to 2007 and
lower new balances than in 2007.

§ The decrease was concentrated in the near prime and subprime
: segments.

Source: CFPB Credit CARD Act Report
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VENABLE... What is the CFPB doing? (Cont'd)

May 2011 Know
§ “Know Before You g Before YouOwe
mortgages

Owe” — Mortgages

§ An effort to combine two federally required
mortgage disclosures into a single, simpler
form that makes the costs and risks of the
loan clear and allows consumers to

comparison shop.

— Several rounds of testing
— 3 rounds of web input so far
— Over 18,000 comments on the form
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VENABLE..

Know Before You Owe - Mortgages

an product

- tha form
“lronwood”

“"Hornbeam”
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VENABLE..

Additional Reports

Remittances

Report on remittance transfers

Report to the President, the Senate Committes on Banking, Housing, and Urban

AHairs, and the House of Represe~tatives Committes on Financial Services

Recommendations regardng the transsarency and Geclosure 1O COntumorn

Credit Scores

The impact of differences
between consumer- and
creditor-purchased credit scores

Rezot ts Corgren
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What’s next at the CFPB?

U Reverse Mortgage Counseling
Report

U Nonbank Rulemaking on Debt Relief
Services

U Private Student Loans

U Investigations and Enforcement
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Arbitration and Class Action
Waivers
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VENABLE..

AT&T Mobility LLC v. Concepcion

The 5-4 ruling, in the case of AT&T Mobility LLC v. Concepcion, stated
that “[a]rbitration is poorly suited to the higher stakes of class

litigation.” The momentous opinion recognizes that arbitration is
dependent on contractual consent and that arbitration clauses should be
enforced as written, even when they include certain types of class-action
waivers.

Concepcion offers support to organizations with customers — in California
and nationwide — that seek to use contractual arbitration clauses with
class-action waiver provisions in order to provide a fast, fair and efficient
way to resolve disputes on a voluntary basis and avoid class actions.

The risk of consumer class actions may be substantially reduced or
possibly eliminated with the use of an appropriately drafted and
implemented arbitration provision and class-action waiver.

© 2012 Venable LLP
Page 44



VENABLE..

Credit Repair Organizations Act

The Credit Repair Organizations Act became effective on April 1,
1997, and is directed to the credit repair industry.

The term “credit repair organization”—

(A)means any person who uses any instrumentality of interstate
commerce or the mails to sell, provide, or perform (or represent
that such person can or will sell, provide, or perform) any service,
in return for the payment of money or other valuable consideration,
for the express or implied purpose of—

(1) improving any consumer's credit record, credit history, or
credit rating; or

(11) providing advice or assistance to any consumer with
regard to any activity or service described in clause (i).

(B) does not include —

(i) any nonprofit organization which is exempt from taxation under
section 501(c)(3) of the Internal Revenue Code of 1986;
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VENABLE.. CROA: Waiver of Rights

A consumer cannot waive his rights under CROA.

§ Any waiver of any protection afforded by CROA is
treated as void, and contracts that are not in
compliance with the Act's provisions may not be
enforced by any federal or state court.
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VENABLE.. CompucCredit Corp. v. Greenwood

§ The Supreme Court 8-1 decision, in CompuCredit Corp. v.
Greenwood, claims arising under the Credit Repair Organizations
Act, 15 U.S.C. § 1679 et seq., may be subject to mandatory
arbitration pursuant to a valid arbitration agreement.”

§ The basics of CompuCredit:

— Although respondents’ credit card agreement required their
claims to be resolved by binding arbitration, they filed a lawsuit
against petitioner CompuCredit Corporation and a division of
petitioner bank, alleging, inter alia, violations of CROA.

— The Federal District Court denied the defendants’ motion to
compel arbitration, concluding that Congress intended CROA
claims to be nonarbitrable. The Ninth Circuit affirmed.

— Supreme Court Decision - Because CROA is silent on whether
claims under the Act can proceed in an arbitrable forum, the
Federal Arbitration Act (FAA) requires the arbitration agreement
to be enforced according to its terms.
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VENABLE..

CompuCredit (cont’'d)

§ Of particular significance, a required disclosure provision prescribes
that the written statement to consumers’ state:

“You have a right to sue a credit repair organization that violates the
Credit Repair Organizations Act.”

§ The “right to sue” described in Section 1679c(a) is found in CROA’s
civil liability provision, which states: “Any person who fails to comply
with any provision of [the CROA] with respect to any other person
shall be liable to such person” in an amount determined under a
framework set forth in the statute

§ Resolves split between Ninth Circuit’'s (AK, CA, HI, ID, MT, NV, OR)
conclusion in CompuCredit with decisions of the Third (DE ,NJ, PA)
and Eleventh Circuits (AL, FL, GA)
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VENABLE..

Strong Support for Arbitration

The Supreme Court ruled in CompuCredit that because CROA is silent on whether claims
under the statute can proceed in an arbitration forum, the Federal Arbitration Act (“FAA”)
requires the arbitration agreement to be enforced according to its terms. Writing for the
majority, Justice Antonin Scalia said, “[h]ad Congress meant to prohibit these very common
provisions in the CROA, it would have done so in a manner less obtuse than what
respondents suggest.”

With regard to the CROA disclosure statement’s description of the “right to sue,” the Court
reasoned that it was not misleading because it did not describe precisely that a suit in court
has to be preceded by an arbitration proceeding. “The disclosure provision is meant to
describe the law to consumers in a manner that is concise and comprehensible to the
layman—uwhich necessarily means that it will be imprecise,” the Court explained. The Court
noted, “we have repeatedly recognized that contractually required arbitration of claims
satisfies the statutory prescription of civil liability in court.”

The Court concluded, “[tlhat Congress would have sought to achieve the same result in the
CROA through combination of the nonwaiver provision with the ‘right to sue’ phrase in the
disclosure provision, and the references to ‘action’ and ‘court’ in the description of damages
recoverable, is unlikely.”

Justice Ruth Bader Ginsburg dissented. She wrote, “Congress enacted the CROA with
vulnerable consumers in mind—consumers likely to read the words 'right to sue' to mean
the right to litigate in court, not the obligation to submit disputes to binding arbitration.”

© 2012 Venable LLP
Page 49



VENABLE..

Important Not all Arbitration
Provisions and Class-Action
Waivers will be Upheld

Not all blanket mandatory arbitration clause and class-
action waivers within consumer agreements will
automatically result in enforcement of the arbitration
provision.

— Is it consumer-friendly?

— Does it allow for cheap and expeditious resolution?
— Individualized?

— Itis it written in plain English?

— Implemented in a way that allows the consumer to

understand and consider the provisions before
agreement?

— Opt—out ?
— Otherwise fair and reasonable?
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VENABLE..

What's on the Horizon?

Consumer groups already on the offensive; CROA
could be amended (in a negative way)

Intersection of State Laws and CompuCredit?

CFPB report to Congress, ability to prohibit
prospective mandatory arbitration in consumer
financial services agreements.

Review consumer facing agreements (e.g., DMP,
housing, bankruptcy, etc.; website, social media, etc.)

Carefully assess any current arbitration provisions and
class-action waivers; are they consume friendly?
(don’t automatically assume they will be upheld)

Update dispute resolution provisions, if needed.
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Tax-Exemption Challenges
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VENABLE..

w W W W

Tax-Exempt Credit Counseling
Organizations from Strength to
Strength

A tax-exempt credit counseling organization cannot
solicit contributions from consumers during initial
counseling process, or while a consumer is receiving
services from the organization this prohibition does not
affect government or foundation grants and
contributions from individuals who are not customers.

HUD Housing Counseling Program
Tax-Exempt Community Development
Certain Loan Programs

Exemptions: FDCPA (possibly limited), CROA, state
foreclosure consultant statutes, CFPB MARS Rule,
and more
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Bankruptcy Counseling
Challenges
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EOUST QSR’s Scrutinize Approved
Agencies
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QSR Activity has
Increased within the last
year. Areas of focus:

An agency must “[a]void
any conduct or
transactions that generate
or create the appearance
of generating a private
benefit for any individual
or group related or
connected to the Agency.”

Interactive counseling
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New Congressional Scrutiny
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VENABLE..

Tax-Exempt Organizations the
Focus of Upcoming Hearings

§ The House of Representatives

Ways and Means
Subcommittee on Oversight
announced on March 9, 2012
that it will hold a series of
hearings on the tax-exempt
sector and IRS oversight of
tax-exempt activities.

The first hearing will take
place on Wednesday, May 16,
2012; additional hearing dates
have not been announced by
the Subcommittee.

What is the focus?

The announcement suggests a far-

reaching inquiry is about to begin, with

reference to a number of specific areas,

including

§ the IRS’s colleges and universities
compliance project,

§ the impact of the Form 990 redesign,
and

§ the connection between good
governance and tax-law compliance.

In addition, the announcement indicates
that the hearing will review the history of
recent legislative changes to the tax
code dealing with tax-exempt
organizations and what prompted those
changes
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QUESTIONS AND DISCUSSION

VENABLE...
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