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This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends.  It is intended 
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney 
advertising under court rules of certain jurisdictions.
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Transition Tax Goes to the Supreme Court 
By Heather Ripley and Joon Yoo

The Supreme Court recently granted certiorari in the case Moore v. United States to review a Ninth Circuit Court of 

Appeals decision affirming application of the “transition tax” under Section 965, enacted as part of the Tax Cuts and 

Jobs Act of 2017. The taxpayers, who owned stock in a foreign corporation which had never distributed income to 

them, challenged the constitutionality of the tax. The thrust of the taxpayers’ argument is that the transition tax violates 

the 16th Amendment of the Constitution because it is based on income that was not “realized” by the taxpayers. The 

taxpayers paid the tax and sued for a refund in federal district court.

There has been much speculation in the tax community as to how a pro-taxpayer decision by the Supreme Court 

might affect many other provisions of the Internal Revenue Code. Even a court decision limited to the Section 965 

transition tax suggests that taxpayers who paid the tax may wish to file protective refund claims. The customary 

statute of limitations to recover refunds of tax is the later of three years from the filing of the tax return or two years 

from the payment of the tax. We encourage taxpayers to review the applicable statute of limitations for any years in 

which they were subject to or paid Section 965 transition tax and to consider filing protective refund claims for those 

years for which the statute of limitations may soon expire.
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You can subscribe to future Federal Tax advisories and other Alston & Bird publications by completing our 
publications subscription form. 
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