
The Patient Protection and Affordable Care Act (PPACA),1 better 
known as the health reform bill, has shifted health care pro-

gram integrity initiatives away from the “pay and chase” model 
used in previous years and refocused efforts on prevention and 
detection of health care fraud, waste, and abuse, with an empha-
sis on audits of providers’ Medicare billings. Therefore, attorneys 
representing health care provider clients who submit claims to 
Medicare or Medicaid should be aware of how PPACA changes 
the audit and compliance landscape and know how to identify 
issues that could affect their clients’ practices.
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Specifi cally, PPACA is poised to increase both the scope and 
breadth of current audit activities with the expansion of the Recovery 
Audit Contractors (RAC) program into Medicare Parts C (Medi care 
Advantage Plan) and D (prescription drug coverage) and Medi caid. 
The RAC program involves relatively new federal contractors who 
audit Medicare providers. Attorneys who counsel providers and 
suppliers should also be aware of increased cooperation and data 
sharing among federal agencies, the potential for increased liabil-
ity in connection with identifi ed overpayments, and implementation 
of mandatory compliance programs for all providers and suppliers.
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FAST FACTS:

The Patient Protection and Affordable Care Act (PPACA) expands Recovery Audit 
Contractor activities to Medicare Parts C and D and Medicaid.

PPACA further requires formal compliance plans for all Medicare providers; skilled nursing 
facilities are the fi rst providers required to comply.

False Claims Act liability was clarifi ed under PPACA; a provider has an affi rmative duty 
to return an overpayment to the government.



Pre-PPACA Audit Landscape

Before the enactment of PPACA, audit activity originated from 
an array of sources including RACs, Medicare Administrative Con-
tractors (MACs), Zone Program Integrity Contractors (ZPICs), and 
Medicaid Integrity Contractors (MICs). PPACA mainly impacted the 
RAC program.

Medicare Audits

Recovery Audit Contractors
Perhaps the most publicized auditors are RACs, who are paid 

a certain percentage based on the amount of overpayments they 
collect from providers. This pay structure makes RACs a type of 
“bounty hunter” for the federal government.

The RAC program began as a “demonstration” program in 2005 
and, based on its success, Congress passed legislation in 20062 to 
establish the permanent RAC program that is now effective in all 
50 states.3 The country is divided into four RAC regions, with one 
contractor assigned to each region.

RACs are permitted to conduct two types of reviews: auto-
mated or complex. An automated review does not involve a hu-
man review of medical records and may be used only when the 
RAC is certain that a service is not covered or incorrectly coded 
or a written Medicare guideline applicable to the service exists 
(such as when a service is incorrectly coded or billed twice).4 A 
complex review requires a human review of the medical rec ords.5

If the medical necessity of a billed procedure is at issue, the RAC 
is required to have a registered nurse or therapist make the de-
termination.6 A provider may request the credentials of the indi-
vidual making the determination.

In identifying improper payments, RACs are also required to 
comply with reopening regulations.7 Specifi cally, the RAC must 
have and document good cause to reopen a claim more than one 
year from its initial determination.8 However, a recent United States 
District Court decision found that providers have little recourse 
when a RAC does not abide by the reopening regulations.9

As discussed in more detail below, PPACA mandates expansion 
of the RAC program to Medicare Parts C and D as well as Medicaid.

Medicare Administrative Contractors, Program Safeguard 
Contractors, and Zone Program Integrity Contractors

MACs, the entities that handle claims processing and admin-
istration, also frequently audit providers through the Medical Re-
view program, which is geared toward reducing claim error rates 
by addressing billing errors involving coverage and coding.10 The 
MACs fi rst identify potential problems through data analysis and 
then conduct probe audits of select providers. If the percentage of 
claims containing errors is suffi ciently high, contractors may sub-
ject providers to additional post-payment review, pre-payment re-
view, or suspension of payments.11

Providers may also be subject to audits by Program Safeguard 
Contractors (PSCs) or ZPICs. The letter sent to the provider will 
normally indicate what type of contractor performed the audit. 
This information may be useful to the provider’s counsel when 
researching the guidelines applicable to the contractor’s claim 
review. PSCs, now transitioning into ZPICs,12 are responsible for 
implementing Medicare’s Benefi t Integrity Program, which involves 
the identifi cation of suspected fraud.13 These contractors may re-
ceive referrals from other contractors or conduct their own data 
analysis to identify potential fraud.14

Medicaid Audits

Historically, the responsibility for Medicaid fraud enforcement 
fell predominately on the states, but the Defi cit Reduction Act of 
2005 created federal oversight through the Medicaid Integrity Pro-
gram (MIP). The aim of the MIP is to prevent, identify, and recover 
inappropriate Medicaid payments. The MIP also supports the pro-
gram integrity efforts of state Medicaid agencies through a com-
bination of oversight and technical assistance.15

In contrast to RACs, the Centers for Medicare & Medicaid Serv-
ices (CMS) established a fi ve-year audit “look back” period for 
MICs to identify overpayments. Also unlike RACs, MICs are not 
paid on a contingency-fee basis and are not responsible for col-
lecting overpayments from providers. Instead, the federal gov-
ernment collects its share of identifi ed overpayments directly from 
the state. The state is responsible for recovering the overpay-
ments from the providers.16 As with the RAC program, payments 
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In addition to identifying overpayments 
and underpayments, RACs are also required 
to ensure that Medicare Advantage and 
prescription drug plans have effective 
anti-fraud procedures in place.

In addition to identifying overpayments 
and underpayments, RACs are also required 
to ensure that Medicare Advantage and 
prescription drug plans have effective 
anti-fraud procedures in place.
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to providers may be suspended once overpayments are identi-
fi ed.17 All provider appeals are handled through the state appeals 
process pursuant to state law.18

Impact of Health Care Reform on Audits
Expansion of the RAC Program

While PPACA mandated expansion of the RAC program to Medi-
care Advantage Plan (Part C) and Medicare prescription drug cov-
erage (Part D) and to Medicaid by December 31, 2010, CMS is cur-
rently in the process of developing a RAC program applicable to 
Medicare Parts C and D, and recently released a proposed rule 
addressing implementation of the Medicaid RACs.

Medicare Parts C and D
In contrast to traditional fee-for-service Medicare, Medicare Ad-

vantage organizations are paid monthly on a capitated basis, i.e., 
Medicare pays a set amount per patient each month to a private 
insurer and the insurer is required to provide at least as much 
coverage as traditional Medicare.19 Similarly, Part D plan sponsors 
are paid a direct subsidy for each eligible, enrolled benefi ciary 
based on the plan’s approved, adjusted bid.20

In light of the different payment structures in place, CMS re-
cently solicited comments on the most effi cient way to utilize 
RAC functions in connection with reimbursement to Part C and 
Part D plans.21 CMS sought comments on the methods for RACs 
to use in identifying overpayments and underpayments in the 
Part C and Part D plans, the qualifi cations necessary for a con-
tractor to appropriately review claims in these programs, estab-
lishment of an oversight entity for approval of issues for review, 
methods for resolving underpayments, and options for how RACs 
will be paid for identifi ed underpayments.22 The solicitation also 
contemplates allowing Part C and Part D plans to use RACs inter-
nally to identify overpayments in their operations. In this capac-
ity, the RAC would review claims submitted to the Medicare Ad-
vantage organization by health care providers serving the plan’s 
enrollees and would then be paid on a contingency-fee basis by 
that organization.23

The payment structure in place for Medicare Advantage organ-
i za tions also impacts overpayment recoupment options. Under the 
fee-for-service RAC program, once overpayments are identifi ed by 

RACs, the MAC recoups them from the provider’s current Medicare 
billings. In contrast, Part C plans are paid on a capitated basis, 
making the plan directly at risk for overpayments made to its pro-
viders. CMS also sought comments on recoupment models that 
may be applicable in the Part C setting.24

In addition to identifying overpayments and underpayments, 
RACs are also required to ensure that Medicare Advantage and 
prescription drug plans have effective anti-fraud procedures in 
place.25 Providers and their counsel can expect to see the impact 
of the expansion to Parts C and D as the program develops.

Medicaid
CMS recently released a proposed rule that provides guidance 

to states regarding the establishment of the Medicaid RAC pro-
gram.26 It is important to note that the Medicaid RAC program is 
in addition to, not in place of, the Medicaid Integrity Program 
and state Medicaid integrity initiatives. Because of these multiple 
programs, Medicaid providers, including physicians and other 
health care providers, are faced with a greater likelihood of au-
dits in the year ahead.

Medicaid RACs are tasked with reviewing post-payment claims 
data for improper overpayments and underpayments. Pursuant 
to PPACA, states were required to establish their Medicaid RAC 
programs by December 31, 2010, using the state plan amendment 
process.27 While states were originally required to have their pro-
grams up and running by April 1, 2011, a recent CMS bulletin 
indicated that states will not be required to implement their Med-
icaid RAC programs until the fi nal rule is issued later this year.28

Like the Medicare RACs, Medicaid RACs will be paid on a 
contingency-fee basis. The RAC contingency is “taken off the 
top” of the overpayment amount, i.e., states will be required to 
report overpayments to CMS based on the net amount remaining 
after the requisite contingency fee is paid to the Medicaid RAC.29

States are required to refund the federal share of the overpay-
ment regardless of whether they are actually able to recover the 
overpayments from the provider.30 This requirement could be a 
burden for states in which collecting identifi ed overpayments from 
providers proves diffi cult.

Applying the lessons learned in the Medicare RAC demonstra-
tion project, the proposed rule requires Medicaid RACs to employ 
trained medical professionals to review provider claims.31 States 



The federal government is authorized to 
withhold funds from state Medicaid programs 
if those states do not report data to the 
Medi caid Statistical Information System.

are also required to have an adequate process to handle appeals 
from adverse audit decisions made by the Medicaid RACs.32 As 
long as a state’s existing administrative appeals process—such as 
one used to handle MIC or Medicaid audit appeals—can accom-
modate Medicaid RAC appeals, CMS is not requiring states to 
adopt a new administrative review process.

Retaining Identified Overpayments

In addition to expanding the RAC program, PPACA also cre-
ates new risks for false claims liability when auditors identify 
overpayments. Specifi cally, PPACA clarifi es that a provider has 
an affi rmative duty to return an overpayment it has received and 
notify the appropriate entity (such as CMS, the Offi ce of the In-
spector General (OIG), or the carrier) regarding the reason for 
the overpayment.33 This must occur no more than 60 days from 
“the date on which the overpayment was identifi ed” or “the date 
any corresponding cost report is due, if applicable.”34 However, 
PPACA does not defi ne when an overpayment is “identifi ed” for 
purposes of reporting and returning.

Retention of an overpayment beyond the deadline for report-
ing and returning also creates the possibility of liability under the 
False Claims Act (FCA),35 especially in light of recent changes to 
the FCA resulting from the Fraud Enforcement and Recovery Act 
of 2009 (FERA).36 Specifi cally, FERA makes it a violation of the 
FCA to “knowingly and improperly avoid or decrease an obliga-
tion to pay or transmit money or property to the Government.”37

These changes raise many issues for providers in the audit 
process. One consideration is whether a negative appeal determi-
nation creates an identifi ed overpayment that must be paid back 
in 60 days. Further, questions may arise regarding a provider’s 
potential liability when the provider cannot afford to pay back 
an overpayment.

The OIG has yet to clarify many issues surrounding this legisla-
tion, including when overpayment return obligations are triggered 
during the audit process. Although the appeals process will likely 
protect against CMS fi nding a “known” obligation, there is some 
risk that the OIG could prosecute individuals and entities who 
are not timely in repaying overpayments under the FCA, espe-
cially if there is no good-faith basis for appeal, e.g., no documen-
tation to support the services provided.

FCA liability is signifi cant. Possible repercussions include civil 
monetary penalties of up to $11,000 for each item or service, an 
assessment of three times the amount claimed for each item or 
serv ice, and payment of the government’s costs and attorney fees.38 
Additionally, providers who violate the FCA may be excluded from 
participating in federal and state health care programs.39 More-
over, pursuant to additional PPACA revisions, the mere failure to 
repay an overpayment (even without FCA liability) can lead to 
exclusion from the Medicaid and Medicare programs.40

Data Sharing

PPACA places a priority on data sharing and matching between 
federal programs to enhance effectiveness and interagency coop-
eration in detecting fraud and abuse. The government has intro-

duced federal data-sharing programs in the past, but most have 
been aimed at keeping consumers informed of cost or quality.41

Section 6402 of PPACA establishes an Integrated Data Repository 
for CMS that includes claims and payment data from Medicare and 
Medicaid along with health programs administered by the Depart-
ment of Veterans Affairs, Department of Defense, Social Security 
Insurance, and the Indian Health Service.42 PPACA further requires 
the U.S. Department of Health and Human Services (HHS) secre-
tary to enter into data-sharing agreements with commissioners 
and secretaries of various agencies43 and requires the respective 
agencies to share and match data in the system of records for 
purposes of identifying fraud, waste, and abuse.44 Importantly, 
the federal government is authorized to withhold funds from state 
Medicaid programs if those states do not report data to the Medi-
caid Statistical Information System.

Mandatory Compliance Programs

PPACA mandates that all health care providers and suppliers 
of medical equipment adopt compliance plans as a condition 
of enrollment in Medicare.45 The HHS secretary is charged with 
drafting the “core elements” of a compliance plan for each indus-
try sector, which then must be implemented by any provider or 
supplier wishing to participate in Medicare.46 The HHS secretary 
is responsible for setting a timeline to roll out the new core ele-
ments for each provider-specifi c category and then establishing 
a second timeline for providers and suppliers to adopt compli-
ance programs.47

While the HHS secretary has discretion to implement compli-
ance regulations for most provider types, PPACA requires very 
specifi c timelines and guidelines for skilled nursing facilities 
(SNFs). The SNF compliance plans will serve as a model for the 
rest of the health care industries.

The law requires each SNF to have a compliance program “ef-
fective in preventing and detecting criminal, civil, and adminis-
trative violations” of the Medicare laws48 in place by March 2013. 
By March 2012, the HHS secretary is required to establish regula-
tions to guide SNFs in creating their own compliance programs, 
which can include a model program.49 The regulations must take 
into account that SNFs of different sizes should be treated differ-
ently; that is, larger organizations should be required to have more 
formal programs than smaller ones.50 The required components 
of each SNF program must include fi ve core elements to prevent, 
detect, and appropriately address fraud.51 In light of these require-
ments, it is important for SNFs and all health care providers and 
suppliers to prepare to implement the core elements of the com-
pliance program provided for their industry sectors.
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Conclusion

While PPACA’s provisions on expanded health care access and 
federally mandated individual coverage were the main focus of 
media and public attention before passage, the law’s attention to 
expanding mechanisms to fi ght fraud and abuse may be of more 
immediate concern to providers and suppliers participating in 
federally funded health care programs. Providers must be more 
alert than ever to the possibility of the government’s auditing or 
otherwise investigating their practices. ■
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