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The global economy has created an increasingly 
challenging phenomenon of cross-border 
enforcement.  By way of recent example, how does 
Brazil fine U.S.-based Facebook $33 million for 
supposed failure to produce documents from the 
U.S. in Brazil?  Whether a form of economic 
(competitive) ring-fencing, revenue generation 
(tax or otherwise) or an international regulatory 
impulse to adopt the long-used, but often 
criticized, U.S. “effects” test for long-arm 
jurisdiction, the risk of a finding that a business is 
at home in more than one place creates a powerful 
incentive to plan before launching an international 
market expansion. 

This Stroock Special Bulletin is intended to 
assist entrepreneurs and the in-house lawyers 
who advise them in minimizing long-term 
costs through advanced planning.  Indeed, 
being aware of and planning a path through a 
common set of issues outside our own borders 
is effective cost and risk management.   What 
follows is a checklist to assist in planning for 
market expansion through risk recognition and 
management.

1. Can we do business here?  Whether
buying, selling or manufacturing, first ask
what are the requirements for doing business
in a particular country.  Are there corporate

structural or capital requirements?  Are there 
restrictions on advertising or a state 
prerogative in a particular industry sector 
precluding doing business at all, ownership or 
ownership above 49%? Is a special purpose 
entity helpful or even mandatory? 

2. Expatriating profits: Are there local laws
that inhibit expatriating profits or treaties
with U.S. or third-countries that impact
structural decisions?

3. Listing/license: Does the business you
create in country have to have a license or be
listed publicly on a local exchange to qualify
to do business or any other aspect of the
business objective?

4. Competition laws: Do local competition
laws create opportunity or risk in market
entry?  Do they create a local preference?

5. IP/IT: Do local laws allow your business to
protect its intellectual property?  If you access
through the cloud in country, do you provide
access to all data in your system worldwide?

6. Privacy law: Does the country allow the 
exporting of privacy data?  For human 
resources, think about benefits of centralized 
salary and health insurance decisions that can
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be lost.  How do such laws limit business 
reporting or create litigation risk in the 
corporate home jurisdiction?  Can the IT 
department conduct a centralized or cloud-
based security risk function? 

7. Labor: Perhaps the most overlooked but 
often most complicating factor in market 
entry.  Here are some of the ways they can 
impact: 

• Can expats enter the market at all? Is there a 
local preference or visa limit for foreigners? 

• Are there unions or workers councils to 
negotiate with? 

• Do the pension laws create a lifetime pension 
obligation after a short period of time (e.g. six 
months in some countries) to employees or 
even what U.S. laws would consider 
independent contractors? 

• Are non-compete and other restrictive 
covenants enforceable locally? 

• How do local non-discrimination and 
harassment laws impact the workforce and 
U.S.-mandated disciplinary processes? 

• Do the local laws allow internal, would-be 
whistleblowers to report anonymously? 

8. Taxes: What are the local tax issues such as 
VAT, income, real estate, employee pension, 
export and import?  What is the triggering 
point for permanent establishment and 
taxability?  Do the local tax laws impact 
transfer pricing? 

9. Choice of law/dispute resolution: Can 
you choose governing law other than local 
law?  Can you designate non-local courts or 
arbitration for dispute resolution?  What is 
the impact of doing business with the 
government or a state-owned enterprise on 
these choices? 

10. Security: Though listed last here, security is 
arguably an over-arching concern of the first 
order.  In addition to the security of one’s IP 

(including trade secrets) & IT (local and 
system-wide access), security questions 
impact facilities and personnel planning.  Are 
the work places and workforce safe and how 
does one obtain adequate insurance in the 
event of an event? 

 

 
By Ira H. Raphaelson, a Senior Counsel at Stroock 
& Stroock & Lavan LLP (Washington DC). Ira 
previously was General Counsel and senior 
executive at two U.S.-based multinational 
companies, a partner at an international law firm, 
Presidential-appointee in the Justice Department, 
and state and federal prosecutor.  He is also 
currently lead independent director of a U.S.-
public company and teaches a course at 
Northwestern Pritzker School of Law on entering 
foreign markets that he was asked to design for the 
school’s global-focused legal curriculum. 

For More Information 
Ira H. Raphaelson  
202.739.2886  
iraphaelson@stroock.com  
  
 
 

https://www.stroock.com/people/IRaphaelson
https://www.stroock.com/people/IRaphaelson


S T R O O C K  S P E C I A L  B U L L E T I N  

 

 

New York 
180 Maiden Lane 

New York, NY  10038-4982 
Tel: 212.806.5400 
Fax: 212.806.6006 

Los Angeles 
2029 Century Park East 

Los Angeles, CA  90067-3086 
Tel: 310.556.5800 
Fax: 310.556.5959 

Miami 
Southeast Financial Center 

200 South Biscayne Boulevard, Suite 3100 
Miami, FL  33131-5323 

Tel: 305.358.9900 
Fax: 305.789.9302 

Washington, DC 
1875 K Street NW, Suite 800 
Washington, DC  20006-1253 

Tel: 202.739.2800 
Fax: 202.739.2895 

 

www.stroock.com 

 
This Stroock Special Bulletin is a publication of Stroock & 
Stroock & Lavan LLP. © 2018 Stroock & Stroock & Lavan 
LLP. All rights reserved. Quotation with attribution is 
permitted. This Stroock publication offers general 
information and should not be taken or used as legal advice 
for specific situations, which depend on the evaluation of 
precise factual circumstances. Please note that Stroock 
does not undertake to update its publications after their 
publication date to reflect subsequent developments. This 
Stroock publication may contain attorney advertising. Prior 
results do not guarantee a similar outcome. 

Stroock & Stroock & Lavan LLP provides strategic 
transactional, regulatory and litigation advice to advance 
the business objectives of leading financial institutions, 
multinational corporations and entrepreneurial businesses 
in the U.S. and globally. With a rich history dating back 140 
years, the firm has offices in New York, Los Angeles, Miami 
and Washington, D.C. 

For further information about Stroock Special Bulletins, or 
other Stroock publications, please contact 
publications@stroock.com. 

mailto:publications@stroock.com

	For More Information

