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Red Flag Enforcement Delay Expired
January 1, 2011; No Clarification Yet
From FTC

By: James B. Wieland and Joshua J. Freemire

The last FTC action with regard to the Red Flag Rule delayed enforcement through
December 31, 2010 to allow Congress time to clarify the scope of the rule. On
November 30, 2010, Congress passed the “Red Flag Program Clarification Act of
2010”; (Clarification Act). That bill was signed into law on December 18, 2010. As
we described here, the Clarification Act leaves some questions unanswered. In the
interim, the FTC’s enforcement delay has expired, but the FTC has not yet
explained its interpretation of the Clarification Act. As of the writing of this note,
visitors to the FTC Red Flag website are instead greeted with a text box noting the
passage of the Clarification Act, and an explanation that “The FTC is revising the
materials on this site to reflect the change in the law.”

Ober|Kaler's Comments

The Clarification Act appears to have exempted many providers from the ambit of
the rule, but it is not certain that all providers are exempt. Until the FTC issues
revised guidance explaining its interpretation of the Act, providers who have Red
Flag plans in place would be wise to maintain them.

Payment Matters® is not to be construed as legal or financial advice, and the review of this information does not
create an attorney-client relationship.

Copyright© 2011, Ober, Kaler, Grimes & Shriver


www.ober.com
http://www.ober.com/
http://www.ober.com/publications/1209-registration-medicare-medicaid-ehr-incentive-programs-opened-january
http://www.ober.com/publications/1210-red-flag-enforcement-delay-expired-january-no-clarification-yet-from-ftc
http://www.ober.com/publications/1208-cms-seeks-comments-applicability-emtala-hospital-inpatients-hospitals
http://www.ober.com/publications/1207-oig-reports-ambulatory-surgical-centers-incorrectly-billed-skilled-nursing-facility
http://www.ober.com/attorneys/leslie-goldsmith
http://www.ober.com/attorneys/carel-hedlund
http://www.ober.com/attorneys/james-wieland
http://www.ober.com/attorneys/joshua-freemire
http://www.ftc.gov/opa/2010/05/redflags.shtm
http://thomas.loc.gov/cgi-bin/query/z?c111:S.3987:
http://www.ober.com/publications/1118-congress-passes-legislation-exempting-health-care-providers-from-red-flags
http://www.ftc.gov/redflagsrule



