Nuances in Commercial Mediation

n “Practice Tips on Commercial Mediation,” mediator will encourage the parties to save nothing
published in July’s issue of 7phe Briefs, I shared  for trial. It is also important to acknowledge weak-
some practical tips on commercial mediation. nesses where they exist and explain why anticipared
This article — a continuation of Jast month’s topic  weaknesses might not really exist. Reasonableness
~ will explore the subtle distinctions in mediating  and willingness to listen must prevail if a mutually
business disputes as opposed to other types of liti- acceptable outcome is to be had from the process.

SHHon. The goal is to create movement, albeit sometimes
Relationships through subtle changes in position, toward a settle-
Most business disputes result from the breakdown ment. Tracking the progress of the negotiations in
of a relationship. Commercial mediators with  terms of time and money can be useful, burt there
persistence are often able to ascertain the root of s an overemphasis on midpoints that often sabo-
that breakdown. Just as in family law cases, there tages what otherwise might be a good deal, despite
are typically underlying relationship issues. While where it appears the settlement is heading. Skilled
it is conventional wisdom to try and separate the mediators make regular pulse checks and remind
personal from the business issues, it is often the clients that negotiation takes time. They are always
interpersonal that needs to be overcome to gettoa working in one room or the other, continuing the
satisfactory resolution. process and getting decision makers to consider che
Demeanor is also important to the process, and nelxt TG, S5 "j—he m§dgati0n ¥ rogrecslses, R
greeting adversaries without hostility goes a long ° UUOES can dane is - Om}aﬁmﬁl anh doc_:zmen:l:s
way toward gerting the ball rolling. Although par- zl:e. - lorllze o1 Sharing wit I HiR GEHGE Side, Nts
ties through their counsel do present positions per- tilanal ¥, 1 some commercial cascs, there may b-e
suasively, it is best to avoid emotionally charged 2 POt !N the medilatfon where'the lawyers acqui-
language or theatrics. For commercial litigation, ~ <€ 1© the two p ) als meeting by themselves,
the atmosphere at mediation should be more like ~ "¢2ching a deal without counsel being present.

negotiating a complex business deal than making  Multi-party Cases

closing arguments. Competitors may even end up  Commercial cases can have many participants,
becoming partners at the end. and not visiting those participants frequently can

Businesspeople typically view the financial aspects lead ro frustration and aggravation dIrected_ (o t.he
of a case in dollars and cents. However, commer.  Process and even the neutral. Crucial to maintain-
cial mediators often succeed by exploring creative, ”;lg fchel A USthOf t{‘lﬁ' partics du“l:g ?egOE&FIOHS IS
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global, nonmonetary resolutions in cases that may "¢ I€€!ing that the parties are having ¢ Cir post
scem to pursue only monetary claims. Commu. GOP heard and transmitted to the others involved
nication can bring business relationships back to iln negotlati(ons. Thougflll 50126 liigants may have
life. Parties might even agree to continue doing ;ep u ;])loc Clts Of are alleged to ‘_3@ more at fault,
business on new, mutually acceptable terms. It is ;Jle :}r:'xa ok ayelrs desiervedaﬂzentlon as well. After
common for parties in intellectual property cases > V1Y aLe " al a.wsfmt and have appeared to help
to enter into win-win licenses or royalties, or agree- ~ “*''cat€ themseives Irom it, just like the rest of the
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ments not to challenge the validity of such rights  PAfH¢S seeking finality.
in the future. Impasse
Strategy Of course, there are many EEECtin' strategies g8,

Detcrmining opening postures based on the result bredak 'an Hﬁp assg[,hbut they have bﬂCOH‘}C OVFrused
a business client secks for a joint session can be dan- 4" lglmr!:;wkyl; | ¢ bracket, the mediator’s pro-
gerous. While probably the first opportunity in the P33 0T St v_’;r ullet, have all been seen. Creativiry
mediation to convey to the opponent he or she fac- ' “®3¢-Spec bcijfmd recognizing that A good settl?-
es a formidable adversary capable of litigating the ?Tfuhls cli]r(l?) : i onl;: with W}_“Ch neither party is
case to conclusion, there are benefits to both parties fe S zi ﬂ_m that both p arties can accepr (even
acting sensibly at the outset of a commercial me- Er vel:y V;_l erent reasons), is still a good rule of
diation. Whether clients say anything during the E L | ui{“}l] 3 case can be affected by many
joint session should really be decided in advance. deft‘,tors _ eyox} l't' € merits, such as the expense and
A sophisticated and well-prepared party may ap- “STuption of litigating all the way to tflﬂl: InSUr-
pear reasonable, convincing, and even speak ber- 3NC€ coverage, personal exposure of 4 partys repre-
5' - ter about a particular point than counsel. A sharp  SENtative, repuration concerns, publicity, reported
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settlement of similar cases, and attorney
experience. Adjournment may be appropri-

ate, depending on momentum, and leaves
some hope that another day spent resolving

the remaining issues will lead to a successful
conclusion.

Mediated Settlement Agreement

Because it is essential to get the settlement
terms in writing before the mediation ses-
sion is over — unless authorized representa-

tives sign before everyone leave:s — each party
is potentially subject to buyers remorse re-
garding the negotiated terms of the agree-
ment. To avoid this, it is suggested counsel
draft desired settlement agreement language
before mediation that can be tweaked to re-
flect the deal that is ultimately reached. This
could save hours of back and forth, as well
as the expense of massaging what is usually
non-essential language in the days that fol-
low the conference. Commercial agreements
do tend to be more lengthy and complex.
Self-determined material terms essential to

the settlement are usually not thag differe,
from the average civil case and are, of course
governed by contract law. Though many g,
tlements are handwritten, counsel having y
flexible framework available from which ,

adapt an agreement is good practice.

Lawrence H. Kolin, Esq., is a federal anq g,
preme Court of Florida Certified County, Circyjt.
Civil and Appellate Mediator in Orlando. He re.
cently served as a general magistrate in the Ninth
Judicial Circuit Court for Orange County. He i
founding chair of the OCBA's ADR Committee
and has been a member of the OCBA since 1994



