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Revisions to the Notice and Access Model for Proxy Materials Adopted 

Effective March 29, 2010, the U.S. Securities and Exchange Commission (SEC) adopted revisions to the notice and 

access model for the delivery of proxy materials to stockholders. We had discussed the proposed amendments in our 

November 2009 Bulletin. Under notice and access, most SEC reporting companies are required to post their annual 

meeting proxy materials, including their proxy card, on an internet web site (other than the SEC's EDGAR web site) 

and provide stockholders with a Notice of Internet Availability of Proxy Materials (Notice), and need not provide 

stockholders with a paper copy of the full set of proxy materials absent a specific request, though many companies 

continue to provide these materials to stockholders under the "full set delivery option." 

The amendments provide greater flexibility regarding the language in the Notice. Companies (and other soliciting 

persons) are still required to address certain topics in the Notice, including that the Notice is only an overview of the 

complete proxy materials and a description of how investors can receive a paper or e-mailed copy of the proxy 

materials, but now have the flexibility to use their own language to address these issues rather than being required to 

use the boilerplate language mandated prior to the amendments. The Notice must now also indicate that the Notice is 

not a form for voting, which is an attempt to address stockholder confusion with the prior form of the Notice 

exemplified by several instances of stockholders attempting to mark their votes on the Notice and then returning the 

Notice to the company. In addition, companies and other soliciting persons may now include explanatory materials 

with the Notice which explain the notice and access model, including the reasons for using notice and access and the 

process for receiving and reviewing proxy materials and voting, as long as such materials are not designed to 

persuade stockholders to vote in a particular manner. Prior to the amendments companies and other soliciting 

persons were prohibited from providing any educational or other materials with the Notice (unless the full set delivery 

option was used) except for (i) any required state law notice and (ii) a proxy card with a second copy of the Notice 

sent no sooner than ten days after the first one. The SEC also confirmed the guidance in the proposing release that it 

is not necessary that the discussion in the Notice of the matters to be voted on at the meeting mirror the proxy card. 

Finally, the amendments revise the 10-day period for other soliciting persons to require only that such persons file 

their preliminary proxy statements with the SEC within ten days of the company filing its definitive proxy statement 

with the SEC and send its notice no later than the date on which it files its definitive proxy statement with the SEC. 

The adopting release with respect to the amendments is available at http://www.sec.gov/rules/final/2010/33-9108.pdf. 

SEC Interpretive Release Regarding Disclosure About Climate Change 

On February 2, 2010, the SEC issued an interpretive release providing guidance regarding disclosure related to 

climate change. The release outlines the SEC's "views with respect to [its] existing disclosure requirements as they 

apply to climate change matters." The release outlines four main areas that may require disclosure regarding the 

impact of climate change: 

 The impact of existing and pending legislation and regulation regarding climate change on a company's business, 
including the potential effects of such legislation and including costs and the difficulties involved in assessing the 
timing and effects of pending legislation, if material. The release cautions companies to discuss the potential 
positive impacts of such legislation on the company, not solely negative consequences.  

 The impact of treatises or international accords related to climate change.  
 The indirect consequences of regulation or business trends, such as decreased demand for goods and services 

that produce significant greenhouse gas emissions or increased demands for goods that result in lower emissions, 
as well as the potential impact on the company's reputation.  

 The physical impacts of climate change, such as disruption to the manufacturing and distribution process that can 
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result from harm to physical plants and facilities as a result of extreme weather.  

The SEC believes that in documents filed with the SEC such disclosure may be appropriate in, for example, the 

description of the company's business, risk factors, legal proceedings and management's discussion and analysis of 

financial condition and results of operations. The interpretive release was effective on February 8, 2010 and is 

available at http://www.sec.gov/rules/interp/2010/33-9106.pdf. 

About Me. I am a former SEC attorney who also has prior "big firm" experience. I assist public as well as private 

companies with compliance with federal and state securities laws, including assisting public companies with their 

reporting obligations under the Securities Exchange Act of 1934, and general corporate matters, at competitive billing 

rates. Please contact me if you would like more information about my practice or to discuss how I can be of assistance 

to you. 

Visit my bio at http://www.ober.com/attorneys/penny-somer-greif.html. 

About Ober|Kaler. Ober|Kaler is a national law firm that provides integrated regulatory, transaction and litigation 

services to financial, health care, construction and other business organizations. The firm has more than 120 

attorneys in offices in Baltimore, MD, Washington, DC and Falls Church, VA. For more information, visit 

www.ober.com. 

This Bulletin contains only a general overview of the matters discussed herein and should not be construed as 

providing legal advice. If you have any questions about the information in this Bulletin or would like additional 

information with respect to these matters, please contact me at 410-347-7341 or via e-mail at psomergreif@ober.com.

Feel free to – and please do – forward this Bulletin to anyone that you think might be interested in it. If you did not 

receive this Bulletin from Ober|Kaler directly, you may sign up to receive future Bulletins like this via e-mail at: 

marketing@ober.com. 
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