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Text

A life insurance policy is a third-party-beneficiary contract. A revocation-upon-divorce statute
that applies to a life insurance beneficiary-designation extinguishes the beneficiary’s contract-
based intangible personal property rights. In 2018, the U.S. Supreme Court held that it may do so
retroactively. See Sveen v. Melin, 584 U.S. _ (2018) [No. 16-1432]. Why? Because the
statute does not substantially impair contractual rights. Justice Gorsuch, the lone dissenter,
counters: “The Contracts Clause categorically prohibits states from passing ‘any...Law
impairing the Obligation of Contracts.”” Could not the same practical result have been achieved
without any impairment of legal contractual obligations and with a lot less fuss had the plaintiffs
brought a simple mistake-based unjust-enrichment claim for equitable restitution against the
third-party-beneficiary? See, e.g., Restatement of Restitution §22 (1937). Unjust enrichment is
taken up generally in 88.15.78 of Loring and Rounds: A Trustee 's Handbook (2018). The section
is reproduced in its entirety below.

Appendix

§8.15.78 Unjust Enrichment [from Loring and Rounds: A Trustee s Handbook
(2018)].

In 1997, Gummow, J, a justice of the High Court of Australia, ... signaled in Hill
v. Van Erp ... his unhappiness with the exorbitant claims of those who sought to
pack down the whole of restitution into a tight unjust enrichment box.!244

Lord Mansfield (William Murray, 1st Earl of Mansfield), via the 1750 English case of Moses v.
Macferlan, had injected unjust enrichment doctrine into the English legal tradition.*?*® Long before 1937,
which was when the United States Supreme Court expressly applied the doctrine in Stone v. White, the
doctrine also had been a thread in the fabric of America’s (U.S.) legal tradition.'?4®

Unjust enrichment can be either an equitable or a legal wrong.*?*” Whether in equity or at law, unjust
enrichment is the basic principle, on this side of the Atlantic, at least, that underlies the substantive equitable
remedy of restitution.'?* Restitution as a remedy for a trustee's unauthorized self-dealing is covered in
Section 7.2.3.3 of this handbook. One who is unjustly enriched is unjustifiably enriched, that is to say there
is no legal or equitable basis for the enrichment, such as what might be supplied by the law of gifts or the
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law of contracts.'?4 “Restitution is accordingly subordinate to contract as an organizing principle of private
relationships, and the terms of an enforceable agreement normally displace any claim of unjust enrichment
within their reach.”*®® Likewise, absent special facts, gift doctrine trumps considerations of unjust
enrichment. Thus the term unjustified enrichment better captures the essence of traditional unjust
enrichment doctrine in the Anglo-American legal tradition. It also better approximates the gist of
comparable doctrine in the civil law tradition. “One reason is that ‘unjustified enrichment’ makes an
approximate translation of both the German ungerechtfertige Bereicherung (BGB §812) and the French
enrichissement sans cause.”?5!

At law, the concept of unjust enrichment incubated in the corner of the common law we now refer to
as quasi contracts or “contracts implied in law.”?5? “That heading includes a wide variety of situations ...,
as where a person by mistake pays a debt a second time, or is coerced into conferring a benefit upon another,
or renders aid to another in an emergency or is wrongfully deprived of his chattels by another who has used
them for his own benefit.”*?%% The legal remedy is generally limited to the payment of money.?* In equity,
the concept of unjust enrichment evolved as a corollary to both the fiduciary principle and constructive trust
jurisprudence.'?® The constructive trust is covered in Section 3.3 of this handbook and in Section 7.2.3.1
of this handbook. By the end of the nineteenth century American legal scholars were busy developing a
unified theory of unjust enrichment that straddled and transcended the traditional law/equity divide of the
Anglo-American legal tradition.’?® The Restatement of Restitution (1937) is the culmination of those
efforts. It purported to sever the concept of restitution for unjust enrichment from its various cultural roots
and placed it in its own vase on the shelf of the constructs of the common law as it has been enhanced by
Equity: “The task of ‘restatement,’ in this instance, took the form of a radical reconception of an important
area of the law that antiquated formal categories had previously obscured, following exactly in this regard
the prescriptions of some noted realists.”*?%” One such realist was Harvard’s Prof. James Barr Ames.?%®

And yet it is also said that the concept of unjustified enrichment is actually of exceedingly ancient
origin. In the writings of Sextus Pomponius, a Roman jurist of the mid-second centuryA.D., appears this
maxim: Jure naturae aequum est, neminem cum alterius detrimento et injuria fieri locupletiorerm (“It is a
principle of natural justice and equity, that no one should be enriched through loss or injury to another™).?5°

The English and the Australians, however, have yet to fully buy into the American idea of a freestanding
law of restitution for unjust enrichment.*?° In any case, on this side of the Atlantic there are now few left
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who are equipped, by formal legal training at least, to appreciate the boldness of the efforts of the realists,
via the Restatement of Restitution (1937), to colonize the “vast terra incognita occupied by the set of legal
actions grouped under the impenetrable name of ‘quasi-contract’ and a miscellaneous set of equitable
remedies (principally constructive trust)” in that “many American lawyers would be hard pressed even to
say what equity is (or was).”'?* For more on the marginalization of Equity in the curriculum of the
American law school, the reader is referred to Section 8.25 of this handbook.

As to unjust enrichment as a principle of substantive liability, all that critical doctrine fell through the
cracks years ago with the introduction of the traditional Remedies course into the American law school
curriculum.'?2 The course was a pedagogical contraption of selected elements of the traditional Damages,
Equity, and Restitution required courses.'?®> Now even Remedies is elective, or no longer offered at all. It
is no wonder that unjust enrichment doctrine is generally a mystery to contemporary American lawyers,
and to contemporary law professors even more s0.12%4 “Much of the substantive law of equity—in particular,
the law describing equitable interests in property held by another—suffered the same fate.”2%°
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