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t is im
portant for any business to understand the difference

In an effort to assist businesses, the Internal R
evenue S

ervice
*

betw
een an "em

ployee" and an "independent contractor,"
has developed a series of guidelines for businesses to follow

 to
and to m

ake sure that each is treated in an appropriate
determ

ine w
hether a w

orker is an em
ployee or an independent
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m

anner because of the potential for financial penalties. A
contractor. S

om
e of these guidelines include:

business that erroneously categorizes an em
ployee as an inde¬

w
hether the services perform

ed by the w
orker are integrated

m
pendent contractor m

ay be liable for w
ithholding incom

e taxes,
into the business' operations;

w
ithholding S

ocial S
ecurity and M

edicare taxes, paym
ent of

w
hether the services m

ust be rendered personally by
\

unem
ploym

ent taxes on w
ages, paym

ent of w
orker's com

pensa¬
the w

orker;
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tion insurance, and possible penalties ("E

m
ploym

ent T
axes").

w
hether the business dictates the hours and schedule of

f
A

r
J

H
^J

r
T

his is because a business is responsible for such E
m

ploym
ent

the w
orker;

T
axes. T

he sam
e is not true for a business that uses indepen¬

w
hether the w

orker provides services to the business on a
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,
dent contractors. A

n independent contractor is responsible for
full-tim

e basis;
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accounting for and paym
ent of their ow

n incom
e taxes, and

w
hether the w

orker provides tools, m
aterials and

S
ocial S

ecurity and M
edicare taxes.

equipm
ent; and

E
m

ployee vs. Independent C
ontractor

B
ecause of the financial im

plications, the Internal R
evenue

w
hether the w

orker m
akes his/her services available to

S
ervice and the S

tate of M
aryland heavily scrutinize w

hether
the public.

businesses properly treat their w
orkers as em

ployees or in¬
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dependent contractors. G
enerally speaking, the test used to
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o exam
ples highlight the difference betw

een an em
ployee
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determ

ine w
hether a w

orker is an em
ployee or an independent

and independent contractor.
contractor is w

hether or not the business controls the services
In the first exam

ple, a w
orker is hired by a construction com

¬
to be rendered.

pany. T
he w

orker w
orks on a full-tim

e basis installing dry w
all.

T
he concept of "control" includes behavioral control, inancial

T
he w

orker takes direction from
 the construction com

pany's
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control and the relationship betw

een the parties. T
he concept of

forem
an, w

ho assigns the w
orker to various construction proj¬

behavioral control requires an em
ployer to direct or control the

ects. T
he w

orker gets paid on a bi-w
eekly basis by the com

pany
services provided by the w

orker through instructions, train¬
and receives health care benefits, vacation pay and participates
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eans. F

inancial control m
eans that the em

ployer
in the com

pany's pension plan. T
he w

orker is an em
ployee.
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directs or controls the financial and business aspects of the
In the second exam

ple, a consultant advises a developm
ent

w
orker's job. F

or exam
ple, an em

ployer w
ith financial control

com
pany on various land acquisition opportunities. T

he consul¬
s

over a w
orker m

ay determ
ine how

 the w
orker's business ex¬

tant also advises several other com
panies. T

he developm
ent
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penses are reim
bursed, how

 the w
orker m

akes his/her services
com

pany only uses the consultant's services w
hen it w

ants to
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available to the industry, how
 the w

orker is paid and w
hether

purchase and develop land, and pays a fee to the consultant
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the w
orker realizes profits and losses. T

he relationship of the
on each purchase. T

he consultant w
orks out of her hom

e, on
parties should be clearly defined.

a part-tim
e basis, dictates her ow

n schedule and requires the
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O
ften, it is useful for the business to m

em
orialize the re¬

com
pany to sign a separate contract for each purchase. T

he
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lationship betw
een the business and the w

orker in a w
ritten

consultant is an independent contractor.
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contract w

hich descibes the relationship betw
een the parties as

E
ach business is unique, and com

pliance w
ith the guidelines
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ployer/em
ployee relationship or independent con¬

discussed in this article can be a com
plex and am

biguous pro¬
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tractor relationship, and further describes other aspects of the

cess. B
ecause the financial consequences of erroneously treating
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relationship such as, w
hether the w

orker m
ay perform
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an em
ployee as an independent contractor can be severe, each

K
>

>
- '

-" f-
/<

-
T

f
'

A
*"-

\
services for other businesses, the nature of any benefits provid¬

situation m
ust be exam

ined separately. If you have questions
ed by the business (insurance, vacation, etc.), and the duration

about how
 your business is treating its w

orkers, you should
of the relationship. It is im

portant to keep in m
ind, how

ever,
discuss the issue w

ith your accountant or your law
yer. ¦

that m
erely stating in a contract that a w

orker is an independent
contractor is not in itself the defining factor.
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