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Insurance Coverage and Recovery

The New, #MeToo World: How to
Protect Your Company, and Your
Officers and Directors, Against
Losses Arising From Claims of
Sexual Misconduct and Other
Workplace Harassment

With the viral #MeToo movement spreading across the country in the last
several months, new, high-profile claims of sexual harassment and other
workplace sexual misconduct seem to be reported on almost a daily basis.
Stories like the bombshell allegations against CBS executive Leslie
Moonves, Hollywood mogul Harvey Weinstein, and television personality
Matt Lauer have garnered the most attention. But all employers—no matter
the size or industry—have potential exposure to claims by employees and
other third parties arising out of sexual misconduct allegations. Indeed,
according to a 2016 report by the U.S. Equal Employment Opportunity
Commission (“2016 Report”), “anywhere from 25% to 85% of women
report having experienced sexual harassment in the workplace."1 The
2016 Report also suggests that official reports of sexual harassment may
be stymied and not representative of the true issue, as approximately 75%
of individuals who reported harassment face retaliation of some kind.?

In many instances, claims alleging sexual harassment may allege wrongful
conduct that has occurred for years. Thus, an increasing number of states
are abolishing or lengthening the statutes of limitations applicable to sexual
misconduct claims. As a result, with the rise of the #MeToo movement and
increased awareness of the pervasiveness and differing forms of sexual
harassment, companies may increasingly face claims alleging sexual
harassment that occurred long ago.

Furthermore, exposure to claims arising out of sexual harassment and
workplace discrimination have now become a board-level concern, as
multiple companies, boards, and directors and officers, are facing
derivative and securities lawsuits arising from the #MeToo movement. By
way of example, in November 2017, Twenty-First Century Fox Inc. settled
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derivative claims against Fox’s officers and directors for $90 million arising from the sexual harassment allegations
surrounding Fox News Channel.’ Similarly, shareholders filed suit against the founder of Wynn Resorts, along with its
board of directors alleging that they “disregard[ed] a sustained pattern of sexual harassment and egregious
misconduct.”® If a lawsuit alleges that a director or officer allowed a culture in which sexual harassment or other
discriminatory practices existed, a company may be required to indemnify that director or officer for those claims.

In the wake of this reality, an increasing number of companies are looking to insurance to protect against the losses
associated with these claims. For example, last year, businesses in the United States spent approximately $2.2 billion on
insurance policies related to sexual harassment and other workplace discrimination claims.® This number is expected to
grow to at least $2.7 billion by 2019.° Indeed, one insurer reported a 15% increase in sales of employment practices
liability (“EPL”) insurance (the line that traditionally applies to discrimination or harassment claims) between fall 2016 and
September 2017—the same time period as many, significant, high-profile allegations.7

Despite this increase in purchasing insurance coverage, though—at least in the case of Harvey Weinstein—insurers
have been reluctant to accept coverage for the full loss associated with sexual harassment claims. Having been named
in several lawsuits and criminal proceedings, Weinstein has tendered his losses to a variety of policies seeking, among
other things, reimbursement of his defense bills. Since then, three insurers have sued Weinstein seeking declarations
that they do not owe him coverage under the terms of the policies. More specifically, Chubb has filed suit in both New
York® and London® seeking to avoid coverage. In the London lawsuit, Chubb has claimed, among other things, that
Weinstein failed to disclose that he had settled certain matters arising from allegations of sexual assault and rape in the
late 1990s and early 2000s.' Chubb claims that, if it would have known about these settlements, it would not have
insured Weinstein or would have provided different terms and conditions in its policies.11 In the New York lawsuit, Chubb
is seeking to avoid coverage by focusing, in large part, on the alleged intentional nature of Weinstein’s acts, arguing that
his actions “do not constitute an ‘occurrence’ or “accident” under the policy, and that his actions trigger other exclusions
such as the “intentional acts” exclusion and exclusions for sexual assault and other misconduct.’® Weinstein has filed a
third-party complaint in that New York lawsuit against certain D&O and EPL carriers. Finally, Steadfast Insurance Co. (a
carrier for Walt Disney Co., which owned Weinstein’s Miramax film company) also filed suit against Weinstein on June
26," seeking a declaration that it does not have to provide coverage for Weinstein’s defense costs under its EPL policy,
claiming the policy does not cover “bodily injury” or criminal allegations.14 All of these lawsuits remain pending.

Although the issues surrounding Weinstein are just one example, they highlight a few important lessons. First, EPL
insurance (the traditional line of coverage for workplace harassment) is not the only applicable line of insurance when a
company or its employees are facing claims of sexual misconduct. Indeed, the claims and allegations in cases stemming
from sexual misconduct can trigger a wide variety of coverages, as well as a variety of exclusions. Therefore, and
second, it is important to carefully review and negotiate multiple kinds of insurance policies before claims of sexual
harassment arise to ensure that there are no exclusions or other provisions that bar or limit otherwise available
coverage. Finally, it is also crucial to consider the interplay of a wide variety of policies that may apply to claims arising
from allegations of sexual misconduct to ensure that, when read together, there are no gaps in coverage. Below is a brief
explanation of potential coverages that may apply to claims alleging sexual misconduct or harassment in the workplace,
as well as some key exclusions and provisions to bear in mind when securing these policies.

POTENTIALLY APPLICABLE COVERAGES

o Employment Practices Liability Insurance (“EPL”): These insurance policies typically cover claims made by
employees for alleged harassment or misconduct they experience at their workplace. Some of these policies may also
cover claims against the company for alleged negligent retention / supervision, or may cover claims made by certain
third parties (such as vendors).

kslaw.com 2



CLIENT ALERT

Directors & Officers Insurance (“D&0”): These policies typically provide coverage for certain claims against
directors and officers of a company. For example, a lawsuit against a company’s directors and officers claiming that
they breached their fiduciary duties to the company may be covered by D&O insurance. Additionally, some of these
policies may provide coverage for the company for securities litigation or shareholder derivative suits.

Commercial General Liability Insurance (“CGL”): These policies generally provide coverage for claims arising out
of “personal injury,” which often includes defamation (a claim commonly seen in lawsuits involving allegations of
sexual harassment). These policies also usually provide coverage for claims arising out of allegations for “bodily
injury.”

TERMS AND EXCLUSIONS TO CAREFULLY CONSIDER

Exclusions for “bodily injury”: These exclusions can be found in EPL policies and D&O polices. Thus, claims
arising from allegations of rape or other physical acts of sexual misconduct that allege physical harm may trigger this
exclusion. Additionally, these exclusions often use a broad definition of bodily injury, including emotional or mental
injuries, and therefore may exclude claims that include allegations of emotional distress. Any exclusions in your
policies should be carefully reviewed across lines of coverages and appropriately narrowed. Moreover, companies
should seek “Securities Claims” carve-backs to potentially applicable exclusions in their D&O policies to ensure that
these exclusions do not bar coverage for securities litigation arising out of sexual misconduct.

Exclusions for “expected or intended” injuries / “willful and intentional” misconduct: “Expected or intended”
exclusions are often seen in CGL policies, and typically bar coverage when the claimed injury was an intended or
expected result of the actor’s conduct. Similarly, “willful or intentional” misconduct exclusions are often in D&O
policies and exclude coverage for certain intentional acts. Moreover, some states limit insurance coverage for
intentional acts. Therefore, these exclusions (or public policy) may work to bar coverage for an individual who is
accused of sexual harassment, even if it covers that individual's employer (or the employer’s directors and officers) for
claims arising from that sexual harassment.

Exclusions relating to sexual misconduct or employment practices: These exclusions may be found in both
D&O and CGL policies, and may exclude coverage for certain claims arising out of allegations of sexual misconduct
or other harassment in the workplace.

Retroactive date: Because claims for sexual harassment or sexual misconduct may allege a pattern of misconduct
that spans several years, or even decades, it is important to carefully consider any applicable retroactive date and try
to push it as early as possible, or seek to avoid including a retroactive date in a policy.

Interrelated Claims Provisions: These provisions can sometimes be drafted broadly and, if overly broad, may result
in several claims being lumped together under one sublimit or one policy period, ultimately limiting coverage for
otherwise covered claims.

The above policies and exclusions are just some examples of the types of issues that may arise for companies in the
wake of sexual harassment claims. However, each company and each situation is unique. Reviewing your policies with
coverage counsel and experienced brokers can help avoid some of the hidden traps in these policies and ensure the
most potential coverage in the event of claims arising from sexual harassment allegations.
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