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A “blended family” is more than just 
a staple of TV sitcoms. Today, it’s not 
unusual for a household to include chil-
dren and even grandchildren from prior 
marriages, as well as adopted family 
members or same-sex couples. These 
various family arrangements can create 
estate planning complications that could 
lead to challenges in the courts after 
your death.

Fortunately, you can reduce the chances of 
family squabbles by using estate planning 
techniques designed to preserve wealth for 
your heirs in the manner you want, with a 
minimum of estate tax erosion, if any. here 
are six prime-time examples.

1. Will. a will is the foundation of most estate 
plans. Your will generally determines who 
gets what, when, where and how. It may be 
combined with “inter vivos trusts” established 
during your lifetime or be used to create testa-
mentary trusts, or both. While you can include 
a few tweaks for your blended family through 
a codicil to the will, if the intended changes 
are substantive — such as removing an ex-
spouse and adding a new spouse — you 
should meet with your estate planning advisor 
to have a new will prepared. 

2. Living trust. the problem with a will is 
that it has to pass through probate. In some 
states, this can be a costly and time-consuming 
process. alternatively, you might transfer 
assets to a living trust and designate members 
of your blended family as beneficiaries.  
Unlike a will, these assets are exempt from 
probate. With a revocable living trust, the 

most common version, you retain the right  
to change beneficiaries and distribution 
amounts. typically, a living trust is viewed as 
a supplement to — not a replacement for —  
a basic will.

3. Prenuptial agreement. generally, a 
“prenup” executed before marriage defines 
which assets are characterized as the separate 
property of one spouse or community property 
of both spouses upon divorce or death. as 
such, prenuptial agreements are often used 
to preserve wealth for the children of a first 
marriage before an individual enters into a 
second union. It may also include other direc-
tives, such as estate tax elections, that would 
occur if the marriage dissolved. Be sure to 
investigate state law concerning the validity of 
your prenup.

4. Durable power of attorney. as 
the name implies, this document authorizes 
another person to legally act on your behalf 
in the event you’re incapacitated or otherwise 
unable to conduct your own affairs. Be aware 



that the power may be “broad” or “limited” 
(for example, restricted to selling or managing 
personal property such as a home). Because 
some discretion is involved, it’s important for 
an individual heading up a blended family to 
choose the attorney-in-fact wisely. this docu-
ment may be coordinated with health care 
directives and/or a living will. 

5. Marital trust. this type of a trust can 
be customized to meet the needs of blended 
families. It can provide income for the surviv-
ing spouse and preserve the principal for the 
deceased spouse’s designated beneficiaries, 
who may be the children of prior relationships. 
If certain tax elections are made, estate tax 
that is due at the first death can be postponed 
until the death of the surviving spouse.

6. Irrevocable life insurance trust (ILIT). 
life insurance is often used to provide needed 
benefits should the main breadwinner sud-
denly pass away. however, if you retain any 
“incidents of ownership” in a life insurance 
policy, such as the right to change beneficia-
ries, the proceeds will be included in your 

taxable estate. this result can be avoided by 
transferring the policy to an IlIt. the trustee, 
who may be a professional or family member, 
will follow the directives spelled out by the IlIt.

these are just six estate planning strategies 
that could prove helpful for blended families. 
You might use others, or variations on these 
themes, for your personal situation. Consult 
with your estate planning advisor before year 
end to develop a comprehensive plan. •
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While you can include a  
few tweaks for your blended 
family through a codicil to the 
will, if the intended changes 
are substantive you should 
meet with your estate  
planning advisor to have  
a new will prepared.

Update plan and policy beneficiaries
Don’t be cavalier when you fill out the paperwork for qualified retirement plans, traditional 
and Roth IRas, and life insurance policies. absent any proactive changes, your choices are 
effectively written into stone. Be aware that the designations for beneficiaries generally trump 
conflicting provisions of your will. therefore, if you name an ex-spouse as the primary benefi-
ciary, he or she may be entitled to benefits — even if a revised will names a new spouse as 
the beneficiary of your estate.

Remember to designate both primary and secondary beneficiaries. If the primary beneficiary 
dies before you do, the benefits will automatically go to the secondary beneficiary. this can 
avoid potential hassles later on.

Finally, if you’re part of a blended family, review your current beneficiary designations. 
Depending on your situation, you might reallocate the percentages going to children or grand-
children from a first marriage to accommodate offspring from a second marriage and even 
decide to include stepchildren and stepgrandchildren as beneficiaries.
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When was the last time you reviewed 
your estate plan? If you answered, “Not 
in the past few years,” it could be out of 
date. What with changing life circum-
stances and new tax laws, not to mention 
potential mistakes made when the plan 
was first drafted, the trusts used in your 
estate plan may be “broken.” The good 
news is that there are tools to fix them.

Why trusts “break”
Changing life circumstances are the primary 
reason a trust may cease to achieve your estate 
planning objectives. a trust that worked just fine 
when it was established may no longer achieve 
its original goals if your family circumstances 
change. If you divorce, for example, a trust for 
the benefit of your spouse may no longer be 
desirable. If your children grow up to be finan-
cially independent, they may prefer that you 
leave your wealth to their children. or perhaps 
you prefer not to share your wealth with a ben-
eficiary who has developed a drug or alcohol 
problem or has proven to be financially reckless.

Changes in the estate tax laws may also be 
a cause. Many trusts were created when gift, 
estate and generation-skipping transfer (gst) 
tax exemption amounts were relatively low. 
today, however, the exemptions have risen to 
$5.45 million (in 2016), so trusts designed to 
minimize gift, estate and gst taxes may no 
longer be necessary. and with transfer taxes 
out of the picture, the higher income taxes 
often associated with these trusts — previously 
overshadowed by transfer tax concerns — 
become a more important factor.

Potential errors in your estate plan can wreak 
havoc on your estate planning objectives. typical 
mistakes include naming the wrong beneficiary, 
omitting a critical clause from the trust document 
and including a clause that’s inconsistent with 
your intent. these are just a few examples of how 
you might end up with a trust that fails to achieve 
your estate planning objectives.

Tools for the fix
If you have one or more trusts in need of 
repair, you may have several remedies at  
your disposal, depending on applicable law 
in the state where you live and, if different, in 
the state where the trust is located. Potential 
remedies include:

Reformation. the Uniform trust Code (UtC), 
adopted in more than half the states, provides 
several remedies for broken trusts. non-UtC 
states may provide similar remedies. Reformation 
allows you to ask a court to rewrite a trust’s 
terms to conform with the grantor’s intent. this 
remedy is available if the trust’s original terms 
were based on a legal or factual mistake.

Modification. this remedy may be avail-
able, also through court proceedings, if  
unanticipated circumstances require changes 
in order to achieve the trust’s purposes.  
some states permit modification — even if it’s 



inconsistent with the trust’s purposes —  
with the consent of the grantor and all  
beneficiaries.

Division/consolidation. the UtC also per-
mits a trustee to divide a trust into two or more 
trusts, or to consolidate two or more trusts, under 
certain circumstances. For example, if a trust is 
only partially exempt from gst taxes, it might 
be appropriate to divide it into two trusts — one 
fully exempt and one nonexempt — and use the 
exempt trust to benefit grandchildren or for other 
generation-skipping gifts.

Relocation. In some cases, it may be  
possible to fix a broken trust by changing its 
situs — that is, by moving it to a jurisdiction 
where the laws are more favorable. the UtC 
may allow a trustee to relocate a trust to an 
appropriate jurisdiction if doing so would be 
in the beneficiaries’ best interests.

Decanting. Many states have decanting 
laws, which allow a trustee, according to his 
or her distribution powers, to “pour” funds 
from one trust into another with different terms 
and even in a different location. Depending 
on your circumstances and applicable state 
law, decanting may allow a trustee to correct 

errors, take advantage of new tax laws or 
another state’s asset protection laws, add  
or eliminate beneficiaries, extend the trust 
term, and make other changes, often without 
court approval.

Federal tax consequences
one risk associated with making changes to 
a trust — particularly those designed to take 
advantage of tax benefits — is uncertainty 
over how the IRs will view these changes. For 
one thing, state court rulings aren’t necessarily 
binding on the IRs, so the agency may reach 
its own conclusions about whether a reforma-
tion or modification of a trust is effective for 
federal tax purposes and whether it should 
apply retroactively.

The importance of specifics
If after reviewing your estate plan you  
believe your trusts are no longer working  
as you intended, meet with your estate  
planning advisor to discuss the appropriate 
fix. the techniques to modify trusts are com-
plex, and tax law varies depending on your 
state of residency, so getting the specifics  
right is important. •
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Preparing for a new year
Take time now for a quick estate plan review

Hopefully, you’ve already made certain 
estate planning provisions this year to 
protect the interests of your heirs and 
minimize potential estate tax liability. But 
that doesn’t mean you’re completely in 
the clear. You can’t just fill out the paper-
work, lock up the documents in a file 
cabinet or store them electronically, and 

forget about it. Consider your estate plan 
to be a “work in progress.” 

Reflect life-changing events 
notably, your circumstances could be affected 
by certain life events that should be reflected 
in your estate plan. and the plan should be 
reviewed periodically anyway to ensure that 
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it still meets your main objectives and is up 
to date. although you can examine the plan 
whenever you choose, the end of the year  
and the start of a new year is often an  
opportune time for individuals to take stock  
of their situations.

What sort of life events might require you to 
update or modify estate planning documents? 
the following list isn’t all-inclusive by any 
means, but it can give you a good idea of 
when changes may be required:

•	 	Your	marriage,	divorce	or	remarriage,

•	 	The	birth	or	adoption	of	a	child,	grandchild	
or great-grandchild,   

•	 	The	death	of	a	spouse	or	another	family	
member,

•	 	The	illness	or	disability	of	you,	your	spouse	
or another family member,

•	 	When	a	child	or	grandchild	reaches	the	
age of majority,

•	 	When	a	child	or	grandchild	has	education	
funding needs,

•	 	The	death	of	the	person	named	as	guardian	
for minor children in your will, your per-
sonal representative or trustee of trust,

•	 	Changes	in	long-term	care	insurance	 
coverage,

•	 	Taking	out	a	large	loan	or	incurring	 
other debt,

•	 	Sizable	changes	in	the	value	of	assets	 
you own,

•	 	Sale	or	purchase	of	a	principal	residence	 
or second home,

•	 	Significant	promotion	at	work	or	change	in	
job circumstances,

•	 	Your	retirement	or	retirement	of	 
your spouse,

•	 Receipt	of	a	large	gift	or	inheritance,

•	 Sale	of	a	business	interest,	or

•	 	Changes	in	federal	or	state	income	 
tax or estate tax laws.

as part of your estate plan review, examine 
the critical components — including the key 
legal documents incorporated within the plan. 
a quick perusal might take only 15 minutes or 
even less.

If you have any minor children, your will 
should designate a guardian to care for them 
should you die prematurely, as well as make 
certain other provisions, such as creating trusts 
to benefit your children until they reach the 
age of majority, or perhaps even longer. 

Your durable power of attorney authorizes 
someone to handle your financial affairs deci-
sions if you’re disabled or otherwise unable 
to act. likewise, a medical durable power of 
attorney authorizes someone to handle your 
medical decision making if you’re disabled  
or unable to act. typically, these powers of 
attorney are coordinated with a living will  
and other health care directives. the powers 
of attorney expire upon your death. a  
living will spells out your wishes concerning 
life-sustaining measures in the event of a  
terminal illness. It says what means should be 
used, withheld or withdrawn. 
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as the end of the year fast approaches, 
you may be thinking about making gifts to 
qualified charitable organizations as a way to 
reduce your potential estate and income tax 
liability while supporting a worthy cause. If 
you’re considering a stock donation, be care-
ful about gifting the “right kind” of stock and 
not the “wrong kind.”

When contributing stock that you’ve owned 
for longer than one year, your tax deduc-
tion is determined by the stock’s fair market 
value. as a result, if you donate stock with a 
low basis that you’ve held for a long time, the 
appreciation in value remains untaxed forever. 
Conversely, if you donate stock owned for one 
year or less (considered a short-term capital 
gain) you must use your basis — which gener-
ally is your initial cost — as the amount of the 
contribution.

therefore, all other things being equal, it’s 
smart to donate low-basis long-term stock and 
hold onto high-basis stock, especially if it’s a 
short-term holding. suppose, for example, that 
you bought stock a years ago for $5,000 
and it’s now worth $15,000. also, you 

acquired stock B earlier this year for $10,000 
and its current value is $10,500. If you 
donate stock B before year end, your deduc-
tion is limited to $10,000 (your basis in the 
stock). however, if you gift stock a instead, 
you may deduct $15,000 and never pay tax 
on the $10,000 in appreciation.

of course, taxes are only one part of the 
equation. nevertheless, efficient use of avail-
able tax deductions should be considered.

although a letter of instruction isn’t legally bind-
ing, it can be incredibly useful. the letter may 
provide an inventory and location of assets; 
account numbers for securities, retirement plans 
and IRas and insurance policies; and a list of 
professional contacts that can help your heirs 
after your death. It may also be used to state 
personal preferences (for example, specifics for 
funeral arrangements).

Prepare for a new year
Don’t put off your estate plan review  
any longer. Identify the items that should  
be changed and arrange to have the  
necessary adjustments made when 2017 
arrives. Your estate planning advisor  
can help. •
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•	 	Wills,	powers	of	attorney,	and	
healthcare directives

•	 	Creation	and	administration	 
of	trusts				

•	 Charitable	giving	
•	 	Wealth	preservation	and	asset	 

protection 
•	 	Elder	and	special	needs	planning	
•	 	Organization	of	private	foundations
•	 	Structuring	succession	planning	or	
buy-out	arrangements	for	closely-
held businesses

•	 Gift	and	estate	tax	planning
•	 	Insurance	evaluation	and	planning					
•	 	Litigation	to	protect	or	challenge	an		 

existing estate plan
•	 Planning	for	philanthropy	transfer
•	 State	residence	planning
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range of estate planning 
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