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Text
Justice D. Arthur Kelsey’s opinion in the 2020 Virginia case of Hunter v. Hunter, as Trustee of
the Third Amended and Restated Theresa E. Hunter Revocable Living Trust, is a tour de force, on
a par with decisions authored by the likes of Justice Horace Gray (1828-1902) and other such
scholar-jurists of years long gone by. Gray’s Jackson v. Philips, 96 Mass. 539 (1867), particularly
comes to mind. Thorough, clear, concise, jurisprudentially contextual, jargon-free, and rock solid
when it comes to applying the common law as enhanced by equity, Kelsey’s opinion masterfully
and efficiently--efficiency of language was not Gray’s strong point--lays out the past, present, and
likely future state of the law when it comes to the enforceability of in terrorem/no-contest clauses
in trust instruments. Such clauses are covered generally in §5.5 of Loring and Rounds: A Trustee’s
Handbook [pages 438-445 of the 2020 Edition]. The relevant portions of the section are reproduced
in the appendix below.
Appendix

§5.5 Involuntary or Voluntary Loss of the Beneficiary’s Rights
[from Loring and Rounds: A Trustee’s Handbook (2020), with enhancements]
***
No-contest or in terrorem provisions. Introduction. In the context of outright testamentary
dispositions under wills, the anti-contest provision was traditionally the domain of equitable-election
jurisprudence, a topic that is taken up generally in §8.15.82 of this handbook.1 In the trust context, however,
the fact that a trust does not necessarily terminate as of the death of the settlor, coupled with the fiduciary
principle, complicates matters: How to separate the true contest from the good faith effort to seek a judicial
clarification of some ongoing equitable right, duty, or obligation, as well as from the good faith effort to
seek to have some breach of trust remedied.2
A “no-contest” or “in terrorem” or “anti-contest” clause in a trust instrument provides for the forfeiture
or reduction of the interest of a beneficiary who “contests” the arrangement.94 In the face of such a clause,
even a minor beneficiary’s equitable interest could be at risk were a contest to be initiated on his or her
behalf.95 The hope is that the beneficiaries (or their surrogates) will be deterred from engaging in costly
litigation against the trustee, and one another, and in generally subjecting the settlor's personal affairs to
unwanted publicity. “Such clauses promote the public policies of honoring the intent of the donor and
discouraging litigation by persons whose expectations are frustrated by the donative scheme of the
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instrument.”96 Some courts have enforced such clauses.97 (One court would even go so far as to enforce a
provision forfeiting the equitable interest of a trust beneficiary who urges or voluntarily aids someone else
to contest.)98 Other courts, however, citing public policy considerations, do not enforce in terrorem/nocontest clauses.99
In recognition of the fact that “the validity of no-contest clauses is not universally accepted, nor is
(where these clauses are valid) the probable-cause exception,” such clauses are generally construed
narrowly.100 In one case, the court held that a trust beneficiary’s sending of litigation-threatening letters to
the lawyer who had drafted the trust instrument and to another beneficiary was not the kind of contesting
that the instrument’s no-contest clause had been designed to deter.101 In another case, the filing by a trust’s
beneficiaries of a regulatory misconduct complaint against trust counsel was held not to trigger the
instrument’s no-contest clause, this even though the complaint contained passages that were critical of the
trustees.3
Mesopotamia. Since time immemorial testators have been inserting in terrorem provisions into their
wills. “A Mesopotamian will from the thirteenth century B.C. declared that the disgruntled beneficiary must
‘set his cloak upon the doorbolt’ and then ‘depart into the street’ as his more respectful brother acquired the
entire inheritance.”4 In those days loss of the protection of the family was indeed a terrifying prospect.
England. In England, a no-contest clause is probably enforceable, provided it is coupled with an express
gift over.102 Overreaching is always a concern. The in terrorem clause contained in the 1046 will of the
widow Wolgith for the benefit of King Edward the Confessor and others, for example, is the type of clause
that one who is concerned about enforceability should probably avoid: “[A]nd, he who would ignore my
will, which I have executed with the witness of God, may he be denied this earth's joy and may the Almighty
Lord who created and shaped all beings shut him out of the gathering of all the holy ones on Doomsday;
and, may he be taken to Satan, the devil, and to all his be damned companions, to the pit of Hell, and there

Donkin v. Donkin, 314 P.3d 780, 787 (Cal. 2013) (“In tension with these public policy interests are
the policy interests of avoiding forfeitures and promoting full access of the courts to all relevant
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suffer, with the enemies of God, without ceasing, and never bother my heirs.”103
Three categories of contest. In the case of the trust, there are really three categories of “contest.” One
can contest the circumstances surrounding a trust's creation,104 its purposes, or how it is being administered,
or any combination thereof. Assuming that the settlor intended to impress a trust upon the property, not to
make a gift to the “trustee,” then it would seem inconsistent with the concept of the trust for a court to apply
a “no contest” clause to the third category, e.g., good-faith actions brought by beneficiaries to construe the
terms of governing instruments or to remedy breaches of trust.105 As to the latter, the breach of the duty of
loyalty particularly comes to mind.106 Accountability, after all, is the glue that holds the institution of the
trust together.107 Under the UTC, a “contest” is “an action to invalidate all or part of the terms of the trust
or of property transfers to the trustee.”108 Thus, a beneficiary who in good faith brings a complaint for
instructions or declaratory judgment merely to clarify the terms of the trust probably has little to worry
about.5 But the complaint should not directly or indirectly suggest any particular ordering of the equitable
interests.6 Nor should the beneficiary appeal whatever decision the trial court ultimately hands down,
particularly if the appeal could result in a diminution of the size or scope of someone's equitable interest
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Div. 2008) (trust “incontestability” clause held not to have been triggered against a beneficiary when the
beneficiary brought suit against the trustee for breach of fiduciary duty, the trustee having acted in bad
faith in failing to make income and principal distributions to the beneficiary). But see Estate of Pittman,
63 Cal. App. 4th 290, 73 Cal. Rptr. 2d 622 (1998) (holding that beneficiaries' attempt to use legal
proceedings to obtain a determination/clarification as to the legal character of property in a joint trust, i.e.,
whether it was community or separate property, constituted a “contest” within meaning of broadly
worded in terrorem clause).
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under the trust.109 One court has held that merely a complaint to convert a trust into a unitrust would trigger
a forfeiture under the trust's no-contest clause.110 Even a complaint to eliminate a trust’s administrative term
via decanting would be risky in the face of a no-contest clause. 7
Also, the trustee should think twice before challenging a judicial ruling that a no-contest clause has
been violated by some but not all beneficiaries. In a New Hampshire case involving a trustee who had
attempted to do just that, the court concluded that the trustee lacked the requisite standing to pursue the
appeal.111 The court mused that the trustee might have been in violation of the duty of loyalty, specifically
the derivative duty of impartiality, in appealing the clause’s enforcement.112 Invoking the exception to the
American rule, a topic we take up in §8.15.13 of the handbook, the court upheld the ruling of the trial court
that the trustee must personally bear the burden of the legal fees of the innocent beneficiaries who had
mounted a defense to the ill-fated contest.113 The trustee’s removal from office was also upheld.114 The
equitable relief of trustee removal is taken up in §7.2.3.6 of this handbook.
A complaint to reform the provision of a trust may or may not constitute a contest. It ought not to if the
purpose is, say, to remedy a scrivener error so as to effectuate settlor intent. 115 If, on the other hand, the
purpose of the litigation is directly or indirectly to frustrate settlor intent then we may well have a “contest”
on our hands.116 Equity looks to the intent rather than the form.117
Advance-determination statutes in the no-contest context. Some states have safe-harbor statutes that
enable a prospective contestant to seek an advance determination from the court as to whether a
contemplated action would trigger a forfeiture of his or her equitable interest under the trust's no contest
clause, assuming the trust has one.118 In the absence of such a statute, a court might be persuaded to render
an advance determination in the context of a complaint for declaratory judgment.119
109
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Catalano, What constitutes contest or attempt to defeat will within provision thereof forfeiting share of
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California at one time by statute had made it possible for a trust beneficiary with impunity to
indirectly challenge a no-contest clause in the governing instrument via a safe harbor declaratory relief
proceeding. See Donkin v. Donkin, 314 P.3d 780, 787–789 (Cal. 2013).
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See generally §8.42 of this handbook for a discussion of the difference between a complaint
(petition) for instructions and a complaint (petition) for declaratory judgment. For an example of a
declaratory judgment action that did not lead to forfeiture, see In re Miller Osborne Perry Trust, 299
Mich. App. 525, 831 N.W.2d 251 (2013) (the plaintiff-trust beneficiary’s seeking a determination via a
naked action for declaratory judgment as to whether he would have probable cause to contest an
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Probable cause. The probable-cause exception has been around since time immemorial: “When
legacies are given to persons upon conditions not to dispute the validity of, or the dispositions in wills or
testaments, the conditions are not in general obligatory, but only in terrorem. If, therefore, there exist
probabilis causa litigandi, the non-observance of the conditions will not be forfeitures.”8 Under the
Restatement (Third) of Property, a no-contest clause is enforceable unless there was probable cause for
instituting the proceeding.120 “Probable cause exists when, at the time of instituting the proceeding, there
was evidence that would lead a reasonable person, properly informed and advised, to conclude that there
was a substantial likelihood that the challenge would be successful.”121 The Restatement (Second) of
Property had a similar definition of probable cause.122 The Restatement (Third) obliquely endorses the
probable-cause enforceability exception.123 For the public policy arguments in support of there being such
an exception see the dissent in Duncan v. Rawls.124
Equitable unenforceability. Under the Restatement (Third) of Trusts, a no-contest clause is not per se
unenforceable. It would, however, be unenforceable “to the extent that...[enforcing it]...would interfere with
the enforcement or proper administration of the trust.”125 In the face of a no-contest clause could a
beneficiary’s mid-course contest of the generosity of the trust’s fiduciary-compensation provision, say, via
an action for modification, trigger a forfeiture of the beneficiary’s equitable property interest? At least one
court has held that in accordance with general principles of equity and as a matter of public policy
commencing such an action would not.126 Trustee compensation is taken up generally in §8.4 of this
handbook.
The pre-acceptance commitment-not-to-contest provision: the tax considerations. What about a
provision in a QTIP trust that subjects the surviving spouse's interest under the trust to the condition that he
or she elect within six months of the settlor's death not to contest the trust. Would the presence of such a
limited pre-acceptance no-contest clause jeopardize the QTIP election and the estate tax marital
deduction?127 Probably not. In the eyes of the IRS, that type of no-contest provision merely creates
“alternatives” for the spouse; it does not create a “power to appoint” to persons other than the surviving
spouse during the surviving spouse's lifetime, a power that would be fatal for marital deduction eligibility
purposes.128
contest clause held not to constitute the type of contest the particular clause was meant to deter, this
though the court had found that probable cause to contest would have been lacking). See also Hunter v.
Hunter, Trustee, 838 S.E.2d 721 (Va. 2020) (voiding trial court’s order forfeiting the equitable interest of
plaintiff in declaratory-judgment action).
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Beneficiary status conditioned on foregoing one’s spousal-election rights. A trust no-contest provision,
by statute, is generally unenforceable in Florida.129 On the other hand, a trust provision granting the settlor’s
surviving spouse trust-beneficiary status, provided he or she refrains from exercising his or her spousal
election rights, would be enforceable in Florida.130 “...[A]n optional alternative to a statutory minimum
benefit...is unlike a no contest clause due to the different purposes behind the legal right that the beneficiary
must forfeit under each type of clause.”131
Can the toothpaste be put back in the tube once a contest has been commenced? Assume a trust
beneficiary's litigation counsel has negligently commenced a contest in the face of a fully enforceable in
terrorem clause. Can he or she get the horse back into the barn by withdrawing the suit? Or is it too late? It
is probably too late. The California court explains:
Respondent contends, applying the familiar rule of strict construction where
forfeiture is involved, that “contest” here means a legal opposition, pressed home
to a decision, and that nothing short of this fulfills the terms of the condition
subsequent. But having regard, as we must, to the controlling consideration of the
purpose of the testator, can this be true? If so, then the testator contemplated
permission to any disaffected heir, devisee, or legatee to use all of the machinery
of the law to overthrow his wishes; to urge upon the court any of the “technical
rules” which it may be thought were trespassed upon; to drag into publicity matters
of the testator's private life; to assail his sanity—all to thwart “the testator's
manifest purpose.” And, after having done all this, if before a judicial
determination has been actually rendered he has been able to force a compromise
through the fears of the other beneficiaries under the will, or, failing this, has
reached the conclusion that his efforts for the destruction of the instrument will
prove abortive, he may dismiss his petition, receive the benefit of the testator's
bounty, and be heard to declare, “I have not contested.” This cannot be.132
The Restatement (Third) of Property (Wills and Other Donative Transfers) would seem in accord with
the thinking of the California court: “In the absence of specific language to the contrary, the clause should
be construed to be violated regardless of whether the action is subsequently withdrawn immediately after
its institution, prior to a hearing, at the trial, or at any time thereafter.” 133 Efforts short of filing an action
that are aimed solely at procuring time to gather the facts, however, ought not to spring the in terrorem
trap.134
Pour-over will contests. Assume the terms of a revocable inter vivos trust include an in terrorem
provision; for whatever reason, a companion in terrorem provision is lacking in the settlor’s pour-over
will.135 Could the trust’s in terrorem clause be triggered by a will contest, the theory being that the will and
will substitute (the revocable inter vivos trust) are parts of a single estate plan?136 Probably not, and it should
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be no surprise that at least two courts have so held.137 Because equity does not favor forfeitures, courts are
inclined to construe in terrorem clauses narrowly.138
Does a no-contest clause negate standing? The mere presence of an enforceable in terrorem clause in
a trust ought not to negate a beneficiary’s standing to invoke the jurisdiction of the court, provided that the
beneficiary’s allegations of injury, causation, and “redressability” are sufficiently particularized. At least
one court has so held.139 While the presence of an enforceable in terrorem clause in a trust may ultimately
turn out to be an effective defense to an action brought by a beneficiary to, say, reform the trust, the mere
existence of such a clause cannot deprive the beneficiary of standing to bring the action in the first place.140
Otherwise such clauses would be self-executing.141
The intersection of no-contest doctrine and anti-SLAPP. Can seeking to have a no-contest clause
enforced violate the jurisdiction’s anti-SLAPP statute, SLAPP being an acronym for Strategic Lawsuit
Against Public Participation? Yes, unless there is probable cause to seek the clause’s enforcement, at least
one court has so held.142
The trustee-beneficiary of a trust with a no-contest (in terrorem) provision is in breach of trust: Should
his equitable interest now be forfeited? Assume the trustee of trust with a typical no-contest clause is also
a beneficiary. Should a breach of trust on the part of the trustee-beneficiary qualify as a “contest” warranting
enforcement of the clause’s forfeiture provisions against the trustee-beneficiary? Probably not, and at least
one court has so held: “Imposing a no-contest cause on a trustee-beneficiary for actions taken in a fiduciary
capacity would not disincentivize litigation or minimize disputes among beneficiaries. Rather, it would
seem to incentivize challenges by the beneficiaries to the trustee-beneficiaries’[sic] administration of the
trusts in order to eliminate a trustee-beneficiary and increase the challenger’s share.”143 Of course, even in
the absence of such public-policy considerations, much will depend upon the specific language of the
particular no-contest clause.
A trust “in terrorem” clause moonlights as an equitable remedy. We thought in terrorem clauses were
just about litigation deterrence. Now comes Key v. Tyler,144 in which an in terrorem clause is being
potentially deployed to sanction the defendant, not the beneficiary who initiated the action. The decedent
was the settlor of a revocable inter vivos trust whose provisions started out treating the settlor’s three
daughters equally (the sisters). One sister, a lawyer, unduly influenced the settlor to substantially reduce,
via amendment, another sister’s equitable interest. The trust instrument contained an in terrorem clause.
After the settlor died, the disadvantaged sister judicially contested the amendment. The lawyer-sister, as
beneficiary, judicially defended the amendment, but to no avail. The appellate court determined that the
lawyer-sister’s judicial defense of the amendment was potentially a clause-triggering “contest.” One
wonders whether the cleaner and less risky way to “punish” the lawyer-sister would have been to leave the
in terrorem clause in its doctrinal box and instead bring/entertain either an action at law against her (e.g.,
for tortious interference with an expectancy) or an action in equity (e.g., for unjust enrichment), or both.
Unjust-enrichment doctrine is taken up generally in §8.15.78 of this handbook.
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The in personam action as a possible end-run around the trust in terrorem clause. Assume your late
father’s revocable inter vivos trust contains an in terrorem clause. Your step-mother unduly
influenced/fraudulently induced him to write you out of his estate plan via trust amendment. You conclude
an in rem direct contest of amendment is too risky. What about an action that would not disturb the
governing trust documentation, such as an equitable in personam action against the step-mother for unjust
enrichment or an in personam action at law against step-mother for tortious interference with a gift
expectancy.145 Should in terrorem clauses as a matter of public policy be enforceable even against those
who would seek to be made whole via the action in personam? Or to put it more starkly, is the facilitation
of fraudulent activity a price worth paying for litigation-deterrence? We suggest it isn’t.
***

Cf. Allen v. Hall, 328 Or. 276, 974 P.2d 199 (1999) (“A tort claim does not become a will contest
simply because it arises out of facts relating to the making or unmaking of a will.”).
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