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Editor’s Note

Happy New Year!

In this issue, we look at some of the highlights of the Hong Kong
capital markets in the fourth quarter of 2012, including:

* implications of the Securities and Futures Commission’s (SFC)
consultation conclusions on the regulation of Hong Kong IPO
sponsors;

e guidance on pre-IPO investments in equity and convertible
instruments;

e consultation conclusions on board diversity and consequential
Listing Rule amendments; and

¢ reasons for the Stock Exchange of Hong Kong Limited (the
Exchange) rejecting listing applications.

We have also recently published the following Guides, which we hope

readers will find useful:

* Guide to Hong Kong IPOs

* Guide to U.S. Privatizations

Both Guides are available for download here:

http://www.mofo.com/hk-capital-markets/

We wish our readers all the best in 2013.
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SFC’S Consultation Conclusions on Regulation of
Hong Kong IPO Sponsors

In December 2012, the SFC published its highly anticipated consultation conclusions concerning the regulation of IPO sponsors, which as
noted in our client alert “The Top Five Things You Need to Know” (

http://www.mofo.com/files/uploads/images/121213-requlation-of-hong-

kong-ipo-sponsors.pdf) will lead to increased responsibilities being placed on IPO sponsors.

We set out below the practical implications of the key provisions.

Summary of Proposal Practical Implications

Prospectus Liability

The SFC will recommend to the Hong Kong
Government that the Companies Ordinance
provisions on civil liability (Section 40) and criminal
liability (Sections 40A and 342F) for prospectuses
be amended to provide that sponsor firms are
among the persons who authorize the issue of a
prospectus, so they are subject to the statutory civil
and criminal liability for untrue statements in the
prospectus.

This proposal will, as the SFC intended, focus renewed sponsor attention
on due diligence and prospectus disclosure, and by extension on client
selection.

The SFC has stated that the proposal applies to sponsor firms and not
individual bankers, although where there is collusion in the making of an
untrue statement in a prospectus, it would be possible for individuals acting
intentionally or recklessly to be prosecuted for aiding and abetting under
general criminal law.

A minor mitigating feature of the proposals, from sponsor firms’ perspective,
is that following their representations, the burden of proof will shift towards
the prosecution, which will need to prove that:

(a) a prospectus contains an untrue statement (including a misleading
statement or an omission);

(b) a sponsor firm authorizing the issue of the prospectus knew, or was
reckless as to whether the statement was untrue; and

(c) the untrue statement (including a misleading statement or an omission)
was materially adverse from an investor’s perspective.

The SFC will review the existing penalties as part of an overall review of
the prospectus regime and will seek to align them with penalties for similar
Securities and Futures Ordinance (SFO) offences.

Publication of A1 Proof Online

The advanced draft prospectus submitted with
each listing application will be published on the
Exchange’s website.

This dovetails with the sponsor’s obligations to perform all reasonable due
diligence prior to A1 submission (except for matters that by their nature can
only be dealt with at a later date) and to ensure that all material information
has been included in the listing application. The SFC may question whether
a sponsor has exercised due skill and care in the performance of its duties if
it failed to submit a listing application up to the required standard.

The Exchange will more readily reject draft listing applications that fail to
meet the required standard and may impose a “cooling-off period”. While
these measures will shorten the time between the listing application and
the actual listing, they will lengthen the pre-application phase, with pre-A1
submissions likely to become the norm, and professional advisers’ fee
milestones likely to be adjusted accordingly.

Sponsors will need to ensure that there is a strong trail of due diligence to
record deliberation and analysis on material issues and enquiries made of
relevant parties.

(Continued on Page 4)
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Summary of Proposal Practical Implications

Enhanced Support For Sponsor’s Role

These provisions are intended to provide adequate authority and support to
sponsors so they can proactively perform their responsibilities.

1. Alisting applicant must formally appoint
its sponsor(s) at least two months before

submission of its listing application. Although these measures strengthen sponsors’ position as against

various third parties, the sub-text is to underpin sponsors’ responsibility for
controlling the listing process and marshalling the other parties involved.

2. Asponsor must notify the regulators (a) in
a timely manner if it becomes aware of any
material information concerning non-compliance
with relevant legal or regulatory requirements;
and (b) with the reasons, if it ceases to act for a
listing applicant.

Mandate letters for sponsors and other professional advisers should be
amended to reflect the new obligations of cooperation and, in the case of
sponsors, their disclosure obligations.

3. Alisting applicant must commit that it and all
professional advisers involved in the IPO will
fully cooperate with the sponsor in discharging
the sponsor’s duties.

4. Afinancial adviser appointed to advise a listing
applicant must fully cooperate with the sponsor,
and not adversely affect it, in discharging its
duties.

5. Sponsor fees, including the basis, payment
structure and timing, must be specified in a
sponsor’s terms of engagement and must be
based solely on its role as sponsor.

Reliance on Experts and Provision of
Meaningful Management Discussion and
Analysis (MD&A)

A sponsor should (a) ensure that the scope of an
expert's work adequately covers reviewing the
reliability of the information provided to the expert
and (b) assess any expert report critically against its
whole knowledge of the company and its industry
sector, to ensure that overall disclosure to the public

Sponsors will need to be able to show they have actively overseen any
experts’ reports. Sponsors may now expect the Listing Division to adopt

a probing approach on experts’ reports, as recommended by the SFC
(especially where the subject matter is new or less familiar to the Hong Kong
market. See “SFC Review of the Exchange’s 2011 Performance” below).
Therefore sponsors will wish to pay particular attention to whether:

is coherent and consistent. (i) there is sufficient clarity in the work done and the conclusions reached;
Th_e Code of Conduct W'", be revised to prowdg (i) the bases and assumptions adopted in reaching the conclusions are
guidance on the preparation of the MD&A section reasonable:

in the prospectus, and sponsors will need to work

closely with company management and other (iii) there are any material omissions or inaccuracies; and

advisers to produce a relevant, adequate and (iv) sufficient information on the experts’ reports has been disclosed in the

comprehensible MD&A section. prospectus, including the bases and assumptions adopted.

As regards the MD&A section, the emphasis of the rule changes is on
specific analysis of salient factors, so generic or superficial descriptions will
be discouraged. Moves are afoot to reverse the decline in the role of the
reporting accountants in the MD&A section’s preparation.

Statutory
Obligation to
Disclose Inside
Information Now
Effective

As we reported in a previous client alert
(see http://www.mofo.com//files//Uploads/
Images/110218-Statutory-Obligation-
for-Listed-Companies.pdf), with effect

from January 1, 2013, Hong Kong-listed
companies have a statutory obligation
under new Part XIVA of the SFO to disclose
price-sensitive information (defined as
“inside information”) to the public, as soon

4

as reasonably practicable after the inside
information has come to their knowledge.
Breaches of the statutory disclosure
requirement are subject to civil sanctions,
including a regulatory fine up to HK$8
million on the listed company and/or each
of the directors, and potential civil liability to
those who suffer pecuniary loss as a result.

(Continued on Page 6)
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Consequential Listing Rule amendments
have also been in effect since January
1, 2013. Please note that disclosure
obligations under the Listing Rules identify
specific circumstances in which the
Exchange requires issuers to disclose
information to the public and are not
alternatives to the disclosure obligations
under the new statutory regime. For
details of the consequential listing

rule amendments, see “Consultation
Conclusions” below. To help listed

companies understand the new disclosure
obligation, the SFC launched a consultation
service in December 2012 and published
its Guidelines on Disclosure of Inside
Information in June 2012. For a copy of the
Guidelines, please follow this link: http://en-

its consultation conclusions in relation to
Listing Rule changes as a consequence

of the new statutory regime on disclosure
of inside information. The revised Listing
Rules came into effect on January 1, 2013.

For a copy of the consultation conclusions,

rules.sfc.hk/net_file_store/new_rulebooks/

please follow this link: http://www.hkex.com.
h/k/HKSFC3527_4262_ VER10.pdf

hk/eng/newsconsul/mktconsul/Documents/
cp201208cc.pdf

The highlights of the Listing Rule
amendments are as follows:

Consequential Listing Rule
Amendments

In December 2012, the Exchange published

New Defined Terms Meaning

Trading Halt

An interruption of trading of a listed issuer’s securities for no more than two trading
days. A trading halt automatically becomes a trading suspension if it exceeds two
trading days.

Inside Information

This term has the same meaning as in the SFO (see our previous client alert at

http://www.mofo.com//files//Uploads/Images/110218-Statutory-Obligation-for-Listed-
Companies.pdf)

13.05 Express Statements Regarding
SFC’s and Exchange’s Roles and
Responsibilities

Revised Listing Rules Description and Comments

The SFC has sole jurisdiction over the enforcement of the new statutory regime. An
issuer will not face enforcement action by the SFC and the Exchange in respect of
the same set of facts. If the SFC decides not to pursue the matter under the SFO, the
Exchange may do so under the Listing Rules.

13.09 General Obligation of Disclosure

Inside Information must be announced when the new statutory regime requires
disclosure, i.e., as soon as reasonably practicable after it has come to the issuer’s
knowledge.

If in the Exchange’s view there is (or is likely to be) a false market, the issuer must, as
soon as reasonably practicable after consultation with the Exchange, announce the
information necessary to avoid a false market.

Note: if an issuer believes that there is likely to be a false market, it must contact the
Exchange.

13.10 Response to Enquiries

Upon enquiries by the Exchange, an issuer must (broadly), if requested, promptly
either (a) provide and announce information that clarifies the matter or (b) confirm in a
standard announcement that, having made “such enquiry with respect to the company
as is reasonable in the circumstances”, it is not aware of:

+ any reasons for price/volume movements;
+ any information requiring announcement to avoid a false market; and
« any Inside Information that needs to be disclosed under the new statutory regime.

If such an announcement cannot be made promptly, the Exchange may impose a
Trading Halt.

Note: an issuer will not be required to disclose information which is exempted from
disclosure under the new statutory regime.

(Continued on Page 8)
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New Listing Rules Description and Comments

13.06A Confidentiality

An issuer and its directors must take all reasonable steps to maintain strict confidentiality of inside
information until it is announced (i.e., regardless of whether an exemption from disclosure applies
under the SFO).

Note that this obligation is qualified by reasonableness, and the SFO does not contain such an
obligation.

13.06B Selective Disclosure

An issuer must not divulge information in a way that places any person (or a selected class or category
of persons) in a privileged dealing position.

13.10A Trading Halt or
Trading Suspension

An issuer must apply for a Trading Halt or trading suspension as soon as reasonably practicable in any
of the following circumstances where an announcement cannot be made promptly:

(1) it has information which must be disclosed under Rule 13.09;

(2) it reasonably believes that there is Inside Information which must be disclosed under the new
statutory regime; or

Note: The obligation is on the issuer to form a reasoned view as to whether the information is Inside
Information.

(3) circumstances exist where it reasonably believes or it is reasonably likely that confidentiality
may have been lost in respect of Inside Information (which was exempt, or the subject of a waiver
application, under the new statutory regime).

3.10B Information Disclosed
to Other Stock Exchanges

Issuers must simultaneously announce on the Exchange any information released to other stock
exchanges.

An issuer will also need to announce overseas regulatory information released by its overseas listed
subsidiary if the information is discloseable under other Listing Rules (e.g., notifiable transaction rules).

13.24B Material Matters
Affecting Profit Forecasts

An issuer must promptly announce any event which occurs during a profit forecast period and would, if
known beforehand, have caused any of the assumptions upon which the profit forecast was based to
be materially different and must indicate its view of the likely impact of that event on the profit forecast.

In addition, if an issuer becomes aware it is likely that some activity outside the issuer’s ordinary and
usual course of business, and not disclosed in the profit forecast, will materially contribute to or reduce
the profits for the forecast period, the issuer must at once announce this information, including an
indication of the level of the contribution/reduction.

SFC Review
of the

» The Listing Division should highlight and the work done and the conclusions
discuss all important issues in its reports reached;
to the Listing Committee to provide
Listing Committee members with a more

- reasonableness of the bases and
assumptions;

’ d lysis and dati
EXChange S 2011 prianced anaysis and recommendation. - sufficiency of disclosure in the

Performance

In November 2012, the SFC published

with appropriate weight given to the
various issues considered. prospectus; and
- bringing new or novel types of expert

reports to the attention of the Listing

* The Listing Division should adopt a
probing approach when dealing with

its annual report on the Exchange’s experts’ reports, especially those dealing Committee.

performance in its regulation of listing with matters that are new or less familiar ~ « The Exchange should require the
matters during the previous calendar year. to the Hong Kong market, and should sponsors of a listing applicant to attend
Highlights of the recommendations in the pay particular attention to: the Listing Committee hearing to answer

report are as follows:

- achieving sufficient clarity regarding questions (this change has been made).

(Continued on Page 10)
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For a copy of the report, please follow » Anew Code Provision A5.6 (“comply H H

this link: http://www.sfc.hk/web/EN/ or explain”) has been adopted that the New LIStlng
files/ER/2012_report_publication%20 nomination committee (or board) should 11
version%20English.pdf have a policy concerning board diversity, DGCISIO“S

and each issuer should assess its own Exchange Gives Reasons for

Consultation needs and disclose the rationale for Rejecting Listing Applications

the factors it uses (a note under A5.6
In January 2013, the Exchange published

Concl us'ons of clarifies that board diversity for different a listing decision providing guidance on

issuers will be based on different
why it considered certain listing applications

factors, including without limitation age,
the EXChange J J (both Main Board and GEM) were not in

background, experience and gender);
“advanced form” and accordingly rejected

. . and
Board Diversity them.
+ If an issuer has a diversity policy, it must
In December 2012, the Exchange released . 1St IY P I. v .I . 4 . R
disclose or summarize the policy in its Main Board Applications

its consultation conclusions on board
diversity. The new measures which will be
effective from September 1, 2013, will be
added to the Corporate Governance Code

(Appendix 14 to the Listing Rules). The For a copy of the consultation conclusions,
main provisions are as fo"ows: please fO”OW th|S ||r|k http//WWtheXCOm

hk/eng/newsconsul/mktconsul/Documents/

Corporate Governance Report, including
any measurable objectives set and
progress made. Company A provided certain maintenance
services. The Exchange noted disclosure
deficiencies as follows:

Company A

¢p201209cc.pdf

Business model Financial position Future plans and
business strategies
It was unclear: Lack of meaningful explanation | Insufficient justification for a The “Summary” section of
. o . . .

(i) whether Company A acted on the reasons for: 100 /o'lncrease in production thelprospectus did not follow
as a main contractor or a (i) significant trade and bills capacml/ and the r.elated Gwda'nce L'et.ter C_;L27'12j or
sub-contractor: receivables, given that expansion plan, given contain sufficient information

} it required advanced that Company A’s current to provide investors with a
(if) whet.her ComF)any A_ deposits from new geographic coverage in the concise overview of Company
?hbta'nid;j;"ce projects customers and did not relevant country appeared A's operation model and
rough bidding or . . _
cation: generally grant credit to extensive. highlights of significant
negotiation; matters.

new customers;
(iii) how Company A carried

out its services (e.g.,
whether approval from the
government and special
traffic arrangements were (iii) delays in settlement from

(i) increasing impairment of
trade receivables during
the track record period;

required); and

(iv) whether Company A
participated in tender
bidding in the equipment
segment of its
business.

certain customers; and

(iv) the delayed settlement

of raw material and
subcontracting costs, and
a significant increase in
trade payables aged over
one year.
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Company B

Company B submitted its listing application
in August 2012, and the audited financial
information included in the prospectus
covered only the three financial years
ended December 31, 2011. The Exchange
noted that the sponsor did not provide the
confirmation required under paragraph
4.6 of Guidance Letter GL6-09 for the
Exchange to accept a filing of a draft
prospectus that did not comply with Listing
Rule 8.06".

In addition, the People’s Republic of
China (PRC) legal opinion revealed that
Company B’s controlling shareholder

and executive director was implicated

in two bribery convictions, which might
have implications for his suitability as a
director. These concerns were not brought
to the Exchange’s attention in the listing
application, and there was no submission
from the sponsor on the suitability issues.

Company C

Company C was engaged in the production
of a certain metal. The Exchange noted
disclosure deficiencies as follows:

(i) the Company did not follow Guidance
Letter GL27-12 for the disclosure in the
“Summary” section of the prospectus;

(i) given the strong metal price fluctuations
during the track record period, the
prospectus should have included a
sensitivity analysis on how the price
movements affected the Company’s
profits during the track record period,
including disclosure of the supporting
basis for the profit forecast; and

(iii) more information was needed with
respect to an allegation that appeared
in the press that a company with a

1. Listing Rule 8.06 requires the latest finan-
cial period to have ended no more than six
months before the prospectus date. In order
for the Exchange to accept an early filing of
A1, the applicant must submit a sponsor’s
confirmation that, inter alia, it considers be-
yond a reasonable doubt that the applicant will
satisfy Listing Rule 8.05.

similar name to Company C’s operating
subsidiary was accused of emitting
hazardous gas and discharging waste
water into a drinking water protection
area and causing lead-related pollution.

Company D

Company D, a Chapter 18 mining company
operating in a country subject to sanctions
from the United Nations and the European
Union, sought a waiver from the minimum
profits requirement.

In response to pre-IPO enquiries raised

by the sponsors on behalf of Company D,
the Exchange requested the sponsors and
Company D to assess critically the issues
of (i) suitability for listing and (ii) competition
with its controlling shareholder before
submitting a listing application.

Company D subsequently submitted the
listing application. The Exchange noted
disclosure deficiencies as follows:

(i) in relation to sanctions, the brief
directors’ confirmation did not state the
basis of the directors’ view, nor did the
sponsors provide a view;

(i

=

in relation to competition, the
disclosures did not fully comply with the
requirements under Listing Rule 8.10(1)
(a), including reasons for the exclusion
of the excluded business, the size of
such business and how such business
may compete with Company D’s
business;

(iii) lack of details on how new customers
were to be procured, given that
Company D did not have any customers
and had not entered into any legally-
binding sales or off-take agreements;

(iv) there was no industry outlook or
forecast information in the “Industry
Overview” section regarding the
countries in which Company D
operated;

(v) based on their biographies, the directors
and senior management appeared to
lack experience in operating mining

12

businesses in overseas countries, and
there was insufficient information for
investors to appraise the future outlook
and sustainability of Company D; and

(vi) there was a lack of information on
Company D’s future business model after
commencing commercial production.

In addition, certain aspects of Company D’s
operation were unclear, including:

» details of the outstanding permits,
approvals and licenses for commercial
production;

» which activities were to be carried out
by Company D or contractors; and

+ if any functions were to be outsourced,
details of these functions and
experience of the contractors.

Company E

Company E was a property development
company whose listing application was
previously accepted.

The Exchange issued a letter to the
sponsor stating its intention to reject the
listing application as Company E had not
demonstrated its working capital sufficiency
and ability to meet its profit forecast. Upon
the lapse of the application, the Exchange
notified the sponsor that unless the issues
stated in the letter were resolved to the
Exchange’s satisfaction and updated
accounts were provided, the Exchange would
not accept a renewed listing application.

Company E resubmitted a new listing
application. However, the Exchange
considered that the sponsor had not
provided sufficient information to address
fully the concerns raised in its previous letter.
In particular, Company E had not provided
an updated profit forecast and working
capital forecast memorandum and the
audited accounts had not been updated.

Company F

Company F was engaged in the property
business, and its accountants’ report
covered the three financial years ended

(Continued on Page 14)
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December 31, 2011 and the six months
ended June 30, 2012. Whilst Company
F reported net profits attributable to
shareholders for financial years 2009
to 2011, it incurred a net loss for the six
months ended June 30, 2012.

Company F applied for a waiver from

the requirement of Rule 4.04(1) such

that it would not be required to update its
accountants’ report to cover the year ended
December 31, 2012. The Exchange was
doubtful whether Company F could meet the
minimum profits requirement for the latest
financial year (i.e., 2012) given the net loss
incurred in the first half of 2012, hence the
Exchange considered it inappropriate to
recommend the requested waiver.

The Exchange noted disclosure
deficiencies as follows:

(i) the “Summary” section did not follow the
guidance in Guidance Letter GL27-12
and lacked certain disclosures;

(ii) lack of details on the Company’s business
model and future plans, including:

* details of owned properties;

« in respect of the land/properties
acquired by Company F, details of
the tendering and decision making
process, and the measures/ policies
to monitor its leasing business,
occupancy rates, rental yield and
liquidity and financial positions;

* how its development plan would
affect its business risk profile
(including disclosure of the
associated risks and impact in the
“Summary” and “Risk Factors”
sections); and

* how its strategy of developing
residential projects aligned with its
policy, the commercial rationale for
this strategy and how it planned to
achieve the relevant strategy;

(iii) insufficient and vague disclosure on
incidents of non-compliance, including
rectification measures, internal controls and
maximum penalties and liabilities;

(iv) lack of a “Regulatory Overview” section

in the prospectus; and

(v) lack of a meaningful discussion on
Company F’s tight liquidity position and how
the Group would improve its liquidity position
and finance its purchase of land/properties.

GEM Applications
Company G

The Exchange noted disclosure
deficiencies as follows:

(i) inadequate disclosure on Company
G’s principal businesses and the
delineation between different
segments, such as when and how
Company G derived and recognized
revenue for each business segment,
whether the agent customers served
as the Group’s distributors or end-
customers, how Company G priced
its products and/or services and
the renewal status of Company G’s
operating license;

(i) the “Summary” section did not follow
the guidance in Guidance Letter GL27-
12; and

(iii) inadequate disclosure on potential tax
liabilities due to non-compliance with
the relevant laws and regulations, the
causes of non-compliance and potential
penalties. The sponsor also did not
provide its view on these incidents of
non-compliance and how they might
affect Company G, and whether its
directors have the character and
competency to run a listed company.

Company H

Company H did not submit, together with
the listing application form, the anticipated
final draft of the sponsor’s letter on working
capital sufficiency as required under GEM
Rule 12.22(13).

Company |

Company | was a distributor of certain
products. The Exchange noted disclosure
deficiencies as follows:

(i) the “Summary” section did not follow the
guidance in Guidance Letter GL27-12,

14

lacking sufficient information to provide
investors with a concise overview of
Company I's operation model and
highlights of significant matters;

(i) insufficient disclosure to demonstrate:

* how the distribution businesses
of Company | and its controlling
shareholder could be delineated; and

+ adequate and effective corporate
governance measures to manage
conflicts of interest and competition
between them;

insufficient disclosure on the
relationship (such as degree of
control, avoidance of cannibalization,
competition) between the different
types of distributor customers and
measures to address the potential
conflict of interests;

(i

=

(iv) lack of information to address the issue of
independence of distributors according to
Guidance Letter GL36-12 and to explain
what value-added services Company |
provided to its distributor customers to
sustain its level of gross profit margin,
which was particularly high when
compared to its peers;

(v) lack of information about price control
regulations, detailed analysis of
the extent to which Company | was
affected by changes in controlled
prices, the measures taken to mitigate
the adverse impact of price reductions
and an update on relevant laws and
regulations; and

(vi) insufficient disclosure on Company I's
plan to expand its distribution network
by obtaining new exclusive distribution
rights for new products, and reasons
why Company | needed to enhance the
development of products through alliance
or partnership, given that Company |
was only engaged in distribution, but not
research and development.

Company J

Company J did not highlight matters which
might have a significant adverse impact on
its operation and financial position in the

(Continued on Page 16)
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foreseeable future, in the “Summary” and
other relevant sections, as required under
Guidance Letter GL27-12.

For example, there was no discussion
regarding the potential significant decrease
in revenue resulting from the recent
reorganization and massive layoff plan of
one of Company J’s top five customers,
and the anticipated substantial decline in
net profit.

In addition, there was insufficient disclosure
of the key terms of agreements with

major customers, and certain information
requested in the Exchange’s pre-IPO
guidance letter had not been adequately
disclosed.

Company K

The Exchange noted disclosure
deficiencies as follows:

(i) no disclosure on the reason for
the absence of title certificates for
Company K'’s production facilities,
the estimated impact in case of
forced eviction, the legality of the
lease agreement in respect of
collectively-owned land and analysis
on the adequacy and sufficiency of
contingency measures;

(i) inadequate disclosure of risks
associated with Company K’s business
in countries that were subject to
international trading sanctions;

(iii) inadequate disclosure on Company K’s
arrangements with subcontractors;

(iv) inadequate disclosure on Company K’s
business rationale for raising significant
bank borrowings to acquire numerous
properties from the controlling
shareholders shortly before submitting
the listing application; and

(v) vague commentary on the year-on-year
fluctuation of financial statement items
and financial ratios.

There were also concerns on whether
adequate and sufficient audit work and
due diligence had been performed by the
reporting accountants and the sponsor

on the financial information, as Company

K submitted the listing application shortly

after the end of the latest audited financial
period.

For a copy of the listing decision, LD48-
2013, please follow this link: http://www.
hkex.com.hk/eng/rulesreg/listrules/listdec/
Documents/Id48-2013.pdf

Disclosure of NPV of Mineral
Companies

In January 2013, the Exchange published
a new listing decision in relation to the
disclosure by mineral companies of net
present values (NPV) of various levels of
reserves and resources.

A Canada-incorporated company, engaged
in the development and production of oil
sands, sought a primary listing on the Main
Board of the Exchange.

The company proposed to disclose in

the prospectus and on an ongoing basis
the NPVs attributable to its (i) Proved
Reserves, (ii) Proved plus Probable
Reserves, (iii) Proved plus Probable

plus Possible Reserves and Contingent
Resources, on both a pre-tax and post-tax
basis, in accordance with NI 51-101 (a
disclosure standard implemented by the
Canadian Securities Administrators, which
provides rules for reserves disclosure by
relevant oil and gas companies in Canada).

Listing Rules

Rule 18.33(2) requires that if the NPVs
attributable to Proved Reserves and
Proved plus Probable Reserves are
disclosed, they are presented on a post-
tax basis at varying discount rates or a
fixed discount rate of 10%.

Rule 18.33(6) prohibits economic values
being attached to Possible Reserves,
Contingent Resources or Prospective
Resources.

Exchange’s Decision

The Exchange was of the view that
disclosure of NPVs on both pre-tax and
post-tax bases in the prospectus and on

16

an ongoing basis would be acceptable
under Rule 18.33(2) and agreed to waive
the requirement under Rule 18.33(6),
based on the following specific facts and
circumstances:

» proposed disclosure of NPVs on
both pre-tax and post-tax bases is
in accordance with the requirements
of NI 51-101, provides additional
information to investors and is in line
with disclosure made by comparable
companies listed in Canada;

» the company’s competent person
and the Exchange’s independent
mineral consultant both opined that
the existence or recoverability of
oil sand resources is less uncertain
than oil and gas resources because
certainty on the location and quantum
of bitumen volumes is generally very
high in Canada, hence the company’s
Contingent Resources are largely
dependent upon its commitment
to develop the resources (such as
filing of a regulatory application
seeking approval to proceed with
a development project) rather than
uncertainty in recoverability. Upon
filing of an application, the estimated
volumes of Contingent Resources can
be reclassified as Probable or Possible
Resources; and

» the proposed disclosure of Possible
Reserves and Contingent Resources
for oil sands (including the basis upon
which the Contingent Resources are
economically viable and the discount
rate applied) is in accordance with
the requirements of NI 51-101 (a
widely adopted standard in Canada
and well known internationally in the
mineral and oil industry) and in line
with disclosure made by comparable
companies listed in Canada.

For a copy of the listing decision, LD49-
2013, please follow this link: http://www.
hkex.com.hk/eng/rulesreg/listrules/listdec/
Documents/Id49-2013.pdf

(Continued on Page 18)
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Qualifications of Company Secretary

In January 2013, the Exchange released two listing decisions affirming the suitability of particular company secretaries on the basis of their
experience rather than their qualifications:

Listing Decision Summary of Listing Decision

LD46-2013 Although Mr. X did not have the academic or professional qualifications set out in Note 1 to Rule 3.28, the
Exchange accepted that he had the relevant experience (as required by that Rule) to show he was capable of
discharging the functions of company secretary because:

Please follow this link for a copy of the listing decision, LD46-2013:
http://www.hkex.com.hk/eng/rulesreg/listrules/listdec/Documents/Id46-2013.pdf

he was a member of a reputable overseas professional body of accountants;

prior to joining the listed company, he was the CFO of another listed issuer, responsible for financial
management and reporting matters, as well as the preparation of the company’s regulatory announcements
and circulars; and

he had regularly attended training courses relating to corporate governance, accounting and financial
reporting, the Listing Rules and company law.

LD47-2013 Mr. X had previously received a three year waiver from the Exchange enabling him to be a company secretary
despite not meeting the criteria in Listing Rule 3.8, provided that he would be assisted by a specified duly qualified
company secretary. On reviewing the position before expiry of the waiver, the Exchange accepted that Mr. X

was now capable of discharging the functions of company secretary as required by Listing Rule 3.28, taking into
account the following relevant experience:

The Exchange also noted that Company A had not committed any material breach of the Rules during the waiver
period.

Please follow this link for a copy of the listing decision, LD47-2013:
http://www.hkex.com.hk/eng/rulesreg/listrules/listdec/Documents/Id47-2013.pdf

his work experience at Company A (including participating in fundraising exercises and connected transactions);
his role in handling the company’s secretarial and Listing Rule compliance matters; and

the relevant training taken by him during the waiver period.

Compliance Requirements for Mineral Companies

In January 2013, the Exchange released a series of listing decisions in relation to the compliance requirements for Mineral Companies
under Chapter 18 of the Listing Rules.

Listing Decisions LD39-2013 to LD45-2013

Subject Matter Summary of Listing Decision

LD39-2013

Requirement for portfolio
of Indicated Resources
that is meaningful and

of sufficient substance
to justify a listing — Rule
18.03(2)

Company A proposed to acquire a Target that was engaged in the exploration, exploitation and processing of
mineral resources. As the size of the acquisition was very significant to Company A, when assessing whether
the acquisition would constitute a reverse takeover, one of the factors that the Exchange considered was
whether the Target could meet the new listing requirements.

The parties could only demonstrate Indicated Resources of value representing 10% of the consideration, and
a substantial part of the Target's portfolio of minerals was not substantiated in the competent person’s report.

The Exchange decided the portfolio was not meaningful and substantial enough to comply with Rule
18.03(2), and the circumstances of the case indicated that the Target was an early exploration company at
the time of the acquisition. The Exchange reaffirmed its stance against listing early exploration companies.

Please follow this link for a copy of the listing decision, LD39-2013:
http://www.hkex.com.hk/eng/rulesreg/listrules/listdec/Documents/Id39-2013.pdf

(Continued on Page 20)
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Subject Matter Summary of Listing Decision

LD40-2013

Waiver of Competent
Person and Valuation
Reports on target’s
mining interests — Rule
18.09(2) and (3)

Company A proposed to acquire a Target and sought a waiver from producing competent person’s reports
(CPRs) and valuation reports on certain mines which were a minor part of the Target’s portfolio of mineral
resources under the acquisition and were not expected to have any material value.

The Exchange agreed that it would be unduly burdensome for Company A to produce CPRs and valuation
reports on these particular mines and granting the waiver would not result in an omission of material
information in the circular.

Please follow this link for a copy of the listing decision, LD40-2013:
http://www.hkex.com.hk/eng/rulesreg/listrules/listdec/Documents/Id40-2013.pdf

LD41-2013

Requirement for portfolio
of Indicated Resources
that is meaningful and

of sufficient substance
to justify a listing — Rule
18.03(2)

Company A proposed to acquire a Target which held mining rights of certain iron mines in the PRC but had
not yet commenced production.

Chinese standards are not yet recognized as acceptable reporting standards for the purpose of the Chapter
18 requirements. The Target could not rely on resources and reserves identified solely under the Chinese
Standards to demonstrate that its portfolio of natural resources was meaningful and substantial enough to
comply with Listing Rule 18.03(2).

Please follow this link for a copy of the listing decision, LD41-2013:
http://www.hkex.com.hk/eng/rulesreg/listrules/listdec/Documents/Id41-2013.pdf

LD42-2013

Waiver of Competent
Person’s Report on
Mineral Resources to be
disposed of

Company A proposed to sell its interest in a mining project to a third party, which would be a very substantial
disposal. The Listing Rules required Company A to include a competent person’s report on the mine in the
circular for the disposal. Company A sought a waiver.

The mine was acquired by Company A some years previously (before the current Chapter 18 came into effect),
and a technical report was prepared using the Chinese Standard and included in the transaction circular.

The Exchange noted the technical report was outdated and was prepared under the Chinese Standard,
which is not a recognized reporting standard acceptable by the Exchange under the current Chapter 18. The
Exchange refused to grant the waiver.

Please follow this link for a copy of the listing decision, LD42-2013:
http://www.hkex.com.hk/eng/rulesreg/listrules/listdec/Documents/Id42-2013.pdf

LD43-2013

Clear path to
commercial production
— Rules 18.04 and
18.07; Guidance Letter
GL22-10

Company A proposed to acquire a Target that held the mining licenses of a number of coal mines in the PRC.
Since the acquisition was very significant for Company A, it was evaluated as a reverse takeover. However,
the Target did not meet the track record requirements in Rule 8.05, and the Exchange was unlikely to waive
them unless it demonstrated a clear path to commercial production.

There was concern on whether the Target’s plan for commercial production could be achieved, in light of the
prolonged suspension of operations of the coal mines and the Target not holding all the necessary permits
and licenses for coal production.

However, the Exchange also considered the special circumstances of the case, which included the Target's
acquisition of the relevant mines pursuant to a Chinese government policy, and accepted Company A's
submission as demonstrating that the coal mines would be able to commence commercial production within a
reasonable period.

Please follow this link for a copy of the listing decision, LD43-2013:
http://www.hkex.com.hk/eng/rulesreg/listrules/listdec/Documents/Id43-2013.pdf

LD44-2013

Right to participate
actively in the
exploration for and/or
extraction of Natural
Resources — Rule
18.03(1)

Company A proposed to acquire a Target that participated in a gold mining project.

Although the Target did not have any interest in the project at the time of the acquisition, it had entered into
earn-in agreements, which allowed it to explore for minerals in the project areas using its own resources and
to secure an interest in the project by completing the exploration works.

The agreements were demonstrated to give the Target rights to exercise significant influence in decisions
on the exploration activities of the project. Hence, the Exchange considered that the Target had the right to
participate actively in the exploration for natural resources as required under Listing Rule 18.03(1)(b).

Please follow this link for a copy of the listing decision, LD44-2013:
http://www.hkex.com.hk/eng/rulesreg/listrules/listdec/Documents/Id44-2013.pdf

(Continued on Page 22)
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Subject Matter Summary of Listing Decision

LD45-2013

Deferring publication of
the Competent Person’s
and Valuation Reports —
Rules 18.09(2)-(4)

Listing Rule 14.67A addresses issuers’ practical difficulties in obtaining for disclosure non-public financial
and other information of target companies in hostile takeover situations, by allowing deferred publication in
certain circumstances. The Exchange considers that the same principle may also apply to the disclosure
requirements under Chapter 18 based on the circumstances of each case.

Please follow this link for a copy of the listing decision, LD45-2013:
http://www.hkex.com.hk/eng/rulesreg/listrules/listdec/Documents/Id45-2013.pdf

Dispensing with the Filing of
Placee Lists for IPO Shares Sold in
Public Offers outside Hong Kong

In December 2012, the Exchange updated
its listing decision in relation to whether, and
under what circumstances, a new listing
applicant could dispense with the filing of
placee lists with respect to its IPO shares
sold in public offers outside Hong Kong.

In a case involving a public offering without
listing in Japan, it came to the Exchange’s
attention that the relevant Japanese
regulations, which prohibit members of the
Japanese Securities Dealers’ Association
from disclosing customers’ information to
any third party, only applied to individual
customers but not institutional customers.

Therefore, the waiver was granted to this
applicant on condition that each placing
broker would be required to submit to the
Exchange a list setting out details of all
institutional placees and the number of
shares taken up by each of them as required
under Rule 9.11(35)(b) and paragraph 11 of
Appendix 6 to the Listing Rules.

For a copy of the updated listing decision,
LD48-4, please follow this link: http://www.
hkex.com.hk/eng/rulesreg/listrules/listdec/
Documents/L D48-4.pdf

An Update on Structured
Contracts

In November and December 2012, the
Exchange updated its listing decision in
relation to the required disclosures for
structured contracts.

It is now mandatory to disclose such
contracts as material contracts in the
“Statutory and General Information”

section of the prospectus and make them
available on the applicant’s website. In
addition, the applicant must provide details
of any insurance purchased to cover the
risks relating to structured contracts (or a
prominent disclosure that those risks are
not covered by any insurance).

For a copy of the updated listing decision,
LD43-3, please follow this link:_http://www.
hkex.com.hk/eng/rulesreg/listrules/listdec/
Documents/L D43-3.pdf

Waiver of Interim Report

In October 2012, the Exchange published

a listing decision in relation to granting

a waiver of strict compliance with the
requirement to issue an interim report under
Listing Rule 13.48(1).

The applicant had A-shares listed on a
stock exchange in the PRC. Its prospectus
would include an accountants’ report for
the three financial years ended December
31 of Year 3 and the three months ended
March 31 of Year 4. It intended to list on the
Exchange in September of Year 4.

The applicant had published its interim
results and report for the six months
ended June 30 of Year 4 (prepared under
PRC GAAP) on the website of the PRC
stock exchange in August of Year 4. It
submitted that full compliance with Listing
Rule 13.48(1) would not provide any new
information to its shareholders or potential
investors but would incur unnecessary
costs, given that the relevant financial
information for the six months ended June
30 of Year 4 in the interim report would be
disclosed in its prospectus.

The Exchange agreed with the applicant’s

22

analysis and waived Listing Rule 13.48(1)
subject to certain disclosure requirements
and compliance conditions.

For a copy of the listing decision, LD38-
2012, please follow this link: http://www.
hkex.com.hk/eng/rulesreg/listrules/listdec/
Documents/Id38-2012.pdf

New Guidance
Letters

Prospectus Simplification Series

In January 2013, the Exchange published
three new guidance letters on simplification
of various prospectus sections. These new
guidance letters supplement the earlier
simplification series (GL27-12 and GL24-11)
in relation to the “Summary and Highlights”
section of the prospectus and formal
notices, respectively.

Listing applicants are expected to follow
this guidance, and a prospectus that does
not comply with the guidance may not be
considered to be in an “advanced form” as
required under Rule 9.03(3). Highlights of
the new guidance letters are set out below.

(Continued on Page 24)
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GL48-13

(January 2013) in
relation to the “Industry
Overview” section

The “Industry Overview” section of a prospectus should:
* be as short as possible (generally not more than ten pages long);

» explain the linkage between the listing applicant and the information disclosed, while excluding
general information that is irrelevant or unlikely to affect the applicant’s business;

» disclose upfront the source of information and whether any research report was commissioned;

»  contain the most up-to-date' market information that reflects the current economic situation,
together with a directors’ confirmation of no adverse change;?

«  if providing information on the applicant’'s market share and ranking, do so in a fair and balanced
way against the up-to-date market information, and not be without overly favorable or misleading;

* include information on the competitive landscape of the applicant and its major products, as well
as substantiating the applicant’s competitive advantages both quantitatively and qualitatively; and

* include the historical prices of the applicant’'s major raw materials and final products during the
track record period and up to the latest practicable date, (preferably in the form of charts and
tables with the same scale covering the same time period and consistent with the time period in
other prospectus sections), with commentary on any material fluctuation.

Listing applicants may consider including the information in this section as part of the “Business” section
(instead of as a standalone section in prospectuses as is the current practice), which may help investors
more easily discern the relevance of the commentary on the industry to the applicant’s business.

GL49-13

(January 2013) in
relation to the “History
and Development”

Only historical developments that investors will need to know in order to make an informed investment
decision should be disclosed in the “History and Development” section of the prospectus.

The guidance provides a checklist of suggested specific disclosures covering the following key areas:

« establishment and development of the listing applicant;

(January 2013) in
relation to the “Business”
section

section
»  corporate structure and the material steps of reorganization;
* acquisitions and disposals;
» shareholders, including major shareholding changes and pre-IPO investments; and
« listing on other exchanges and details of privatization, if any.
GL50-13 The “Business” section should only explain the material components of a listing applicant’s business

model. Such disclosure should be specific rather than generic, and should be well-connected with the
other prospectus sections.®

The guidance sets out a list of key areas* that are generally found in the “Business” section,
and provides examples of recommended disclosures. In addition, risk management policies and
procedures should also be disclosed, including risk mitigation measures.

For copies of the guidance letters, please
follow these links:
http://www.hkex.com.hk/eng/rulesreg/
listrules/listguid/Documents/gl48-13.pdf
http://www.hkex.com.hk/eng/rulesreg/
listrules/listguid/Documents/gl49-13.pdf
http://www.hkex.com.hk/eng/rulesreg/
listrules/listguid/Documents/gl50-13.pdf

year immediately preceding the issue

of the prospectus so that investors can
compare the market information with the
listing applicant’s financial information in the
prospectus.

The directors should confirm that after
taking reasonable care, there is no adverse
change in the market information since the
date of the commissioned research report(s)
which may qualify, contradict or have an
impact on the information in the “Industry

Key areas of the “Business” section include
business model, strengths, plans and use of
proceeds, production, quality control, sales
and marketing, customers, properties and
non-compliance issues.

Continuing Disclosure Requirements
for Mineral Companies

In January 2013, the Exchange published

1. As a guide, the market information should
be at least updated to the latest financial

Guidance Letter GL47-13 to highlight areas
for improvement by Mineral Companies

in discharging their continuing obligations
under Chapter 18, as follows:

Overview” section (sic).

3. The HKEx recommends presenting informa-
tion using tables, charts and diagrams to
ensure clear, concise and precise disclo-
sure.

(Continued on Page 26)
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Interim and
Annual Reports

Exploration, development and mining production activities

The Exchange expects that certain prescribed details of exploration, development and mining activities be disclosed
and presented on a project basis.

Expenditures incurred

The summary of expenditures incurred should not be limited to operating expenses, but should also include capital
expenditures incurred. Examples include the costs of mining, processing, transportation, financing and royalties or
fees payable to government.

A Mineral Company should also consider providing a further breakdown of expenses incurred (e.g., separately
disclose labor costs incurred for mining activities and processing activities).

Annual Reports

Annual updates on resources and reserves

It would be useful for a Mineral Company to include a discussion on the reasons for changes in the resources
and reserves estimates. Examples include changes in geological confidence level, additional drilling information
becoming available, and the removal of minerals mined during the period.

For a copy of Guidance Letter GL47-13,
please follow this link:
http://www.hkex.com.hk/eng/rulesreg/
listrules/listguid/Documents/gl47-13.pdf

Biological Assets — Unrealized
Fair Value Gains, Disclosure
Requirements and DD

In December 2012, the Exchange provided
guidance on (i) unrealized fair value gains
arising from valuation of biological assets
for the purpose of trading record and profit
requirements under Listing Rule 8.05(1)
(a); (i) the disclosure requirements for

IPO applicants with biological assets;

and (iii) due diligence work expected

to be performed by sponsors and other
professional advisers on biological assets.

This guidance is relatively technical

in nature, dealing with the valuation,
disclosure and due diligence requirements
for IPO applicants with biological assets.

This guidance applies only to applicants
engaging in agricultural activities in view
of the nature and inherent risks relating
to biological assets and their valuation.
The Exchange considers that the risks
in biological assets are higher as they
are perishable and their valuation is
usually subject to higher uncertainty due
to the complex and not easily verifiable
assumptions adopted.

For more details and a copy of Guidance
Letter GL46-12, please follow this link:
http://www.hkex.com.hk/eng/rulesreg/
listrules/listguid/Documents/gl46-12.pdf

Trading Record Requirements

In November 2012, the Exchange published
Guidance Letter GL45-12 in relation to
trading record requirements, which can be
summarized as follows:

Afinancial year does
not necessarily cover a

Listing Rule 1.01 defines a financial year as the period in respect of which any profit and loss account of a
company laid or to be laid before it in a general meeting is made up, whether that period is a year or not.

activities should be
counted towards
satisfaction of the trading
record requirement

calendar year or twelve | Example:
months i i
Incorporated on April 1 December 31 as FYE*
So if an applicant was incorporated on April 1 with December 31 as its FYE*, those nine months will still be
regarded as a full financial year if the applicant’s profit and loss account for that period was laid before it in a
general meeting. (* Financial Year End)
Whether preparation Where an applicant is still at the preparatory stage and has not yet commenced generating any revenue, the

expenses related to preparation activities or ancillary income or revenue generated outside the ordinary and
usual course of business should not be counted towards satisfaction of the required trading record.

Therefore, where an applicant did not carry out any trading activity during any part of its financial year, that
period would not be taken as part of its trading record.

Examples of preparation activities include business planning, construction of factory facilities, procurement of
raw materials, preliminary negotiations with potential customers or trial production.
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For a copy of Guidance Letter GL45-12,
please follow this link:

http://www.hkex.com.hk/eng/rulesreg/
listrules/listguid/Documents/gl45-12.pdf

Guidance on Pre-IPO Investments

In November 2012, the Exchange
consolidated its various listing decisions on
pre-IPO investments into a new Guidance
Letter, GL43-12. Listing decision series

36, 55 and 59 on pre-IPO investments
have been superseded. However, listing
decisions LD12-2011 of June 2011 (relating
to secondary offerings) and LD15-2011 of
July 2011 (relating to exercise of warrants)
remain effective.

The Exchange’s 2010 Interim Guidance
remains in force, under which—for fairness
reasons—pre-IPO investments are required
to be completed either (a) at least 28 clear
days before the date of the first submission
of the first listing application form or (b) 180
clear days before the first day of trading

of the applicant’s securities (“28/180 Day
Requirement”), save in very exceptional
circumstances. Pre-IPO investments are
still considered completed only when the
funds are irrevocably settled and received
by the applicant.

This guidance letter clarifies the treatment
of investment terms which provide for
compensation of the investor if a qualified
IPO (i.e., an IPO that satisfies agreed
criteria) does not occur within a specified
period of time. These are allowed if

the compensation amount is set out in

the investment agreement, or can be
derived from its compensation provisions.
Otherwise, setting the amount would be
viewed as an amendment or variation to
the original terms of the agreement and the
28/180 Day Requirement under the Interim
Guidance applies.

The guidance letter also lists common
special rights and the Exchange’s guidance
on whether they are allowed to survive
upon listing, which is generally based on
whether they are atypical or do not extend
to all the shareholders:

Special Rights That Can Not Survive upon Listing

Price Adjustment

These provisions effectively create two different prices for the
same securities for pre-IPO investors and other shareholders at
the time of listing, potentially creating a disruptive effect at that
time. Examples include guaranteed discounts to the IPO price or
share price, and adjustments linked to the market capitalization
of the shares.

Put or Exit Options

All put or exit options granted to pre-IPO investors, to put back
the investments to the applicant or its controlling shareholder, are
against the general principle of even treatment of shareholders,
as the pre-IPO investors do not bear any investment risk. This is
allowed only if the applicant’s listing does not take place.

Director Nomination
Rights

Any contractual right of a pre-IPO investor to nominate a director
should not survive after listing, as such a right is not generally
available to other shareholders.

However, pre-IPO investors may nominate or appoint a director
to the board before the applicant’s listing. That director would be
subject to the retirement and re-appointment requirements under
the applicant’s articles of association after listing.

Veto Rights

Any contractual rights to exercise veto power over the applicant’s
major corporate actions (e.g., winding-up, carrying on a new
business, or effecting an amalgamation or merger) should be
terminated upon listing.

Anti-dilution Rights

Anti-dilution rights should be extinguished upon listing, to comply
with Listing Rule 13.36 on pre-emptive rights. However, exercise
of these anti-dilution rights by pre-IPO investors is permissible at
the time of the listing when:

» the allocation is necessary to give effect to pre-existing
contractual rights of the pre-IPO investors under the relevant
investor rights agreement;

» full disclosure of the preexisting contractual entitlement
of the pre-IPO investors, and the number of shares to be
subscribed by them, will be made in the prospectus and the
allotment results announcement; and

+ the proposed subscription will be conducted at the IPO offer
price.

Profit Guarantee

A profit guarantee is disallowed if it is settled by the applicant,
or if the compensation is linked to the market price or market
capitalization of the shares.
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Special Rights Allowed to Survive upon Listing

Negative Pledges

To survive upon listing, any negative pledges: (a) must be widely accepted provisions in loan agreements;
(b) must not be egregious; and (c) must not contravene the fairness principle in the Listing Rules. Widely
accepted provisions include:

* not to create or effect any mortgage, charge, pledge, lien or other security interest on an applicant’s
assets and revenues; and

» not to dispose of any interest in the economic rights or entittlements of a share the controlling shareholder
owns or controls to any person.

The exchange will review all other negative pledges and may require confirmation from the sponsor that
those which will remain after listing are in line with normal terms of debt issues.

Prior Consent for
Corporate Actions

The applicant must be able to demonstrate that the relevant terms are not egregious and do not contravene
fundamental principles to the disadvantage of other shareholders (as well as not amounting to veto rights
falling within the relevant prohibition noted above).

Exclusivity Rights and
no More Favorable
Terms

These rights prevent an applicant from issuing or offering securities or other rights to a pre-IPO investor’s
direct competitor, or to other third parties on more favorable terms than those granted to the pre-IPO
investor. Such rights can survive after listing if the investment agreement is modified to include an explicit
“fiduciary out” clause, which allows directors to ignore the terms if complying with them would constitute a
breach of their fiduciary duties. This avoids the directors being prevented from exercising their judgment on
whether to undertake corporate actions in the best interest of the applicant.

Information Rights

Information rights can survive after listing only if the pre-IPO investor is entitled to receive only published
information or information that is at the same time made available to the general public, so as to avoid
unequal dissemination of information. If the issuer provides price-sensitive information to the pre-IPO
investor, the issuer needs to comply with the disclosure requirement under Listing Rule 13.09, unless safe
harbors in that regime apply. It may be seen that this category is of little effect in practice.

Representation/
Attendance Rights

These contractual rights allow a pre-IPO investor to nominate senior management and committee
representatives, but any such appointment is subject to the decision of the board. The board of directors is
not contractually obligated to approve a pre-IPO investor’s nominations without further review, as the board
owes fiduciary duties to all the shareholders.

Right of First Refusal
and Tag-along Rights
granted by Controlling
Shareholder

The Exchange considers that these rights, which are intended to protect the pre-IPO investor’s interest
in the applicant by limiting the controlling shareholder’s freedom to sell its shares to other parties, are
acceptable because they are purely contractual rights between two shareholders.

For a copy of Guidance Letter GL43-12, please follow this link:
http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/Documents/qgl43-12.pdf

Guidance on Pre-IPO Investments in Convertible Instruments

In November 2012, the Exchange also published another Guidance Letter GL44-12 setting out its practice in dealing with convertible
instruments (i.e., convertible or exchangeable bonds, notes or loans and convertible preference shares) issued to pre-IPO investors:

Conversion Price
Linked to IPO
Price or Market
Capitalization

The conversion price for the CBs should be at a fixed dollar amount or at the IPO price. If the CBs will
be converted into shares at a price based on a guaranteed discount to the applicant’s IPO price or the
conversion is linked to market capitalization, this essentially creates two different prices for the same
securities at listing, which is inconsistent with the principles of the Listing Rules.

A discount to the applicant’s IPO price or any linkage to the market capitalization of shares may also give rise
to concerns that the pre-IPO investor does not bear the same investment risk as public investors.

(Continued on Page 32)
30



http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/Documents/gl43-12.pdf

Hong Kong Capital Markets Newsletter #5355 A7V 42T

February 2013 /2013 f£=H

ETiJE SRR ST R RIBCR]

TR AELR NTAE ETJEAREEA R ARTEARR: @) AU TP 2 gz (o) JFAEASH; H
(© AR CERAID sRE AP, |2 Hgh s e i
o AR ARIBE P R an v BB E AR, 0. S B BB R 2t LK
o BB RUEATA B BT BB A5 ACR B AT BUR AL 2
RS v 2 ¥ 25 TR HAMEARAELR, 1) AT BEBER RN HA_E TR A B DS IR R ik 5 — i 55
SIS

FHTATATEIZA | HIENLAAT LAERA RO FH T EIFR SEA AR A AR s (BLRIFAE

ZHEEER T ST RA SV R -

AL S AR | IZEEBCRIZE I RS N R E A TR B I B o0 Tl A4S T A BT B S 2%

K PRAHANEE =77, RATER SR B THANAUN . 2S5 BURICE_ BT fE vl DLARSEA AL, (HATR BB NLE
ZAMEBONEIE I A5 55 CURRAE 55 BRo Rk, 12585k SOV S AR BT AR I I 32
SCESHITEDL T ASHIESTZAE He RN TR s s F xRS ATT R B & B N BCR M A
EiiRap

R N ATEEIERRE RS, R E IR ATHBIRT B0 A BRSO 2 B B R [ A A A A
OUT, BB EMJET AT SESE, WRAATA A EIRATHEI AT IR SR 3 T BURE ., RAT A8
CEATRUND 5513.09 2650 N IR ERLE , BRAFZAAUIN I 2 e 1E o AT AR HRIX— A SERH
SR,

RFER/HES | EEELBRIRFERATHEBAETR R T R A S RE A R LR RASRE, (EFRZE RS E F 2R

PO SEo HHRRITEL NSRS D HE NI T B R ATHEIET IR 34, B E A0
AT AR AT 3245 55

PRI TR | BT IZEA U 1 PR e AR 1 At 7 B e s e 7 sUOR P B IR A THE IR T % BT B AE R

PRAETESEAL B | A RIRL R A A P A4 IR 2 [ FRIZRE ) 5 2R, ERIT 2 PT LARESZ o

B

BAIIFIETEGLA3-12, i s LU N
http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/Documents/ql43-12.pdf

RT B URATTHE BRI B 5 ] e 22 8 196 51
20124F 11 1], BRASPTIE AT T 53— 4R 515 GLA4-12, ZA 4R 515 T auh 1 A BE [ B IR A JTHR BT I 58 3 AT
FIRRR R (I AR S R . SRR TR R A S B (A -

S5EIRATHH
Betrekri s
BRBBAT

]RGS BB I R [ 5 B T e B i O A TT RIS o G SR AT e e (e O 2 FR A
B IR AT B A _EORAEN AT 1L, B Fe e ST EEES, XEEA Ft R e SR e BT B
PIADANFEHS, s T CETTRD f 0.

Xt FRE N A TR AN SR AT L B0 5 Bt T EL4: 8 P RE R BB IR A THB AT I BT B R 5
O3 ARARR A AR (35 5 KU o

(Continued on Page 33)
31


http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/Documents/gl43-12.pdf

Hong Kong Capital Markets Newsletter F#3% 47704 2T

February 2013 /2013 fF_H

Conversion Price
Reset

Any conversion price reset mechanisms of the CBs should be removed as they are considered to be contrary
to the “fair and equal treatment” principle under Listing Rule 2.03. (Presumably this is not intended to apply to
standard adjustments for bonus issues, consolidations etc).

Mandatory or Partial
Conversions

Partial conversion of CBs is allowed only if all atypical special rights are terminated after listing. This prevents
a pre-IPO investor from converting a significant portion of its CBs into shares and yet still being entitled to
special rights by holding a small portion of the CBs.

Redemptions and
Early Redemptions

Certain CBs give bondholders an option to redeem the outstanding CBs early at a price that would enable the
bondholders to receive a fixed internal rate of return on the principal amount of the CBs being redeemed. This
is allowed, but must be distinguished from other cases in which the bondholders do not undertake any risk or

the investment money is not yet paid.

Disclosure
Requirements

Certain prescribed information must be disclosed in the “Financial Information” and “Risk Factors” sections of
the prospectus to explain the impact of the CBs on the applicant, including if the applicant was called upon to
redeem the CBs before the maturity date.

Certain additional information should also be disclosed in the applicant’s interim and annual reports to make

investors aware of the dilutive impact on the applicant’s shares in the event that all outstanding CBs were
converted as at the relevant year end or period end.

For a copy of Guidance Letter GL44-12,
please follow this link: http://www.hkex.com.

hk/eng/rulesregl/listrules/listguid/Documents/
gl44-12.pdf

Enforcement
News

SFC Bans Mega Capital Executive
Director for Three Years

In November 2012, the SFC banned a
former executive director of Mega Capital
(Asia) Company Limited (Mega Capital)
from re-entering the industry for three years.

Mega Capital was the sole sponsor for the
listing application of Hontex International
Holdings Company Limited (Hontex) on
the Exchange. The executive director
was one of the two responsible officers
and sponsor principals in charge of the
supervision of Mega Capital’s transaction
team on Hontex’s listing application. The
SFC’s investigation found that he failed to
discharge both these duties. The SFC’s
main findings were as follows:

1. he failed to supervise the transaction
team properly and adequately, and
did not fully assess the quality and
adequacy of the due diligence inquiries

performed by the team;

2. he breached the sponsor’s undertaking
and filed an untrue declaration with the
Exchange; and

3. he claim that he only had a secondary role
in Hontex’s listing as a sponsor principal
and a responsible officer was untenable

CIC Investor Services Fined
HK$4 Million over Handling
of Professional Investors and
Documentation of Advice

In November 2012, the SFC reprimanded
CIC Investor Services Limited (CIC) and
fined it HK$4 million for its failures to
comply with regulatory requirements in
treating clients as professional investors
and to keep adequate records of its
investment advice to clients.

An SFC investigation revealed that CIC
failed to:

» compile evidence that the clients had met
the requirements of the Securities and
Futures (Professional Investor) Rules;

» assess adequately the investment
experience of its clients as required
under the Code of Conduct; and

+ obtain signed declarations from clients
who agreed to be treated as professional

32

investors as required under the Code of
Conduct.

In addition, CIC failed to maintain adequate
documentary records of its investment
advice given to clients.

In agreeing to resolve the case, CIC
agreed to engage an independent reviewer,
approved by the SFC, to review its internal
controls in relation to identification and
treatment of professional investors and the
provision of investment advice. CIC also
agreed to implement all recommendations
to be made by the reviewer.

Former CITIC Pacific Senior
Executive Jailed for Insider Dealing

In November 2012, a former assistant
director of finance at CITIC Pacific Limited
(CITIC Pacific) was fined and sentenced

to 15 months’ imprisonment following

his conviction for insider dealing in the
company’s shares prior to a profit warning.
The amount of the fine effectively disgorged
the benefit earned by him from his trading,
being a loss avoided of HK$1.36 million.

Listed Company Chairman
Convicted of Market Manipulation
Offence

In October 2012, the chairman of VST
Holdings Limited (VST) was sentenced to

(Continued on Page 34)
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six months’ imprisonment for price rigging
in VST shares, and fined HK$240,000 for
failing to disclose his interest in shares of
VST as required by the SFO.

The chairman was also disqualified from
being a director of a listed company for
one year. As a result, he will have to
relinquish his positions as the chairman
and a director of VST.

It was found that the chairman operated
three different accounts, one in his own
name, another jointly with his wife and

a third in his brother’s name, through
which he bought and sold VST shares in
transactions that involved no change in the
beneficial ownership of those shares. The
Court found that these transactions had
the consequence of increasing the price
of VST, which allegedly supported both a
share placement and the year-end share
price performance.

Regulatory
Watch

Financial Statements Review
Program Report 2012

In January 2013, the Exchange published
a report summarizing key observations and
findings from its review, on a sample basis,
of the periodic financial reports released

by listed issuers between May 2011 and
September 2012.

The key observations and findings are as
follows:

 Issuers should note that in addition to
disclosure requirements in accounting
standards, the Listing Rules also have
disclosure requirements relating to
financial information under Appendix 16
to the Listing Rules;

* Issuers should enhance their explanations

of significant events and transactions in
their annual and interim reports;

+ Issuers should enhance their disclosures
relating to goodwill and intangible
assets, and management should ensure
that the assumptions for growth rates
applied in their discounted cash flows
are achievable over the period under
consideration; and

*  When providing non-International
Financial Reporting Standards/Hong
Kong Financial Reporting Standards
financial information, issuers should
follow good practices to ensure that
such information is clearly distinguished
from the financial information prepared
in accordance with such accounting
standards.

For copy of the report, please follow this
link: http://www.hkex.com.hk/eng/rulesreg/
listrules/listguid/Documents/frm-12.pdf

INEDs to Comprise 1/3 of Board
Members

As from December 31, 2012, an issuer
must have appointed independent non-
executive directors representing at least 1/3
of the board. An issuer must immediately
inform the Exchange and publish an
announcement with the relevant details and
reasons if it fails to do so.

Updated and New Checklists

New Market Comparable Analysis
Checklist

As from December 2012, all listing
applications are required to submit a
prescribed market comparable analysis,
comprising key particulars of comparable
companies in similar industries, the basis
of selection and comparison of the listing
applicant’s performance with the industry
averages and comparable companies, and
an analysis of the variations.

For a copy of the new Checklist I.P, please

follow this link: http://www.hkex.com.hk/eng/
rulesreg/listrules/listipo/Documents/cf072m.doc

New Standard Comments

In January 2013, the Exchange added a
new standard comment in relation to working
capital sufficiency for mineral companies
under Chapter 18 of the Listing Rules.

These listing applicants are required disclose
the expected time when a project under
development will become self-sufficient in
working capital and funding, and the amount
of additional funding required to reach that
level of self-sufficiency.

For a copy of the new Checklist I.N, please

follow this link: http:/Amww.hkex.com.hk/eng/
rulesreg/listrules/listipo/documents/sc001m.doc

Phase Two Consultation on the
New Companies Ordinance’s
Subsidiary Legislation

In November 2012, the Hong Kong
Government launched the second phase

of public consultation on subsidiary
legislation for the implementation of the new
Companies Ordinance, which ended on
December 14, 2012.

The second phase consultation exercise
covered the following subsidiary legislation:

1. Companies (Trading Disclosures)
Regulation;

2. Companies (Revision of Financial
Statements and Reports) Regulation;

w

. Companies (Disclosure of Information
about Benefits of Directors) Regulation;

4. Companies (Residential Addresses and
Identification Numbers) Regulation; and

5. Companies (Unfair Prejudice
Proceedings) Rules.

For a copy of the consultation document,
please follow this link: http://www.fstb.gov.
hk/fsb/co_rewrite/eng/pub-press/doc/sub
leg_new_comp_ordinance ph2_e.pdf

Because of the generality of this newsletter, the information provided herein may not be applicable in all situations and should
not be acted upon without specific legal advice based on particular situations. The views expressed herein shall not be attributed
to Morrison & Foerster, its attorneys or its clients. If you wish to obtain a free subscription to our Hong Kong Capital Markets

Quarterly News, please send an email to info@mofo.com.

© 2013 Morrison & Foerster LLP. All Rights Reserved.

34


http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/Documents/frm-12.pdf
http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/Documents/frm-12.pdf
http://www.hkex.com.hk/eng/rulesreg/listrules/listipo/Documents/cf072m.doc
http://www.hkex.com.hk/eng/rulesreg/listrules/listipo/Documents/cf072m.doc
http://www.hkex.com.hk/eng/rulesreg/listrules/listipo/documents/sc001m.doc
http://www.hkex.com.hk/eng/rulesreg/listrules/listipo/documents/sc001m.doc
http://www.fstb.gov.hk/fsb/co_rewrite/eng/pub-press/doc/sub_leg_new_comp_ordinance_ph2_e.pdf
http://www.fstb.gov.hk/fsb/co_rewrite/eng/pub-press/doc/sub_leg_new_comp_ordinance_ph2_e.pdf
http://www.fstb.gov.hk/fsb/co_rewrite/eng/pub-press/doc/sub_leg_new_comp_ordinance_ph2_e.pdf

Hong Kong Capital Markets Newsletter Z¥#E3% A7V 5-ZT

February 2013 /2013 f£=H

HANA AL A (R ot »
240,000 G

ER RO RE BT AR

RIBERS, 4. Bk, HeRA
AT AR AL 3R e IR
%o

KGR, FFEEERE=705
PAHA B 4 (R Ay . 5HFETIA
FA, KU S0 A% SRR K
FEAZ oy SRSt ey, HEATAS

W Rty S at A B A (22 55 -
IRBERGE BI85 A i f i tir
Tt, IF AT REVHECIE S RS e i 2R
BURAL T SR

HE W

2012 SR H AT H i E

20134F1 H, BT RAT T — 1k
&, mgs T BT HiE AN T20114
5H 22012429 A YR 252 1) 5 #A
4R A A S I R B A R
Mo

AT T 1 = A R BT

« RATANER, BT SiHEns
P FEER AN, T R0 B
16t 5T 5515 B 3 5 22
K

o RAT NIAE FLAEHRAN R
TN B AR AIAE 5 R s
o RAT N InaE e T i S I e %
FERIPE R, LR N R T EL
AR I K R BB A

I T4k

SN R RENE LI BAK

o FESRMLAR BRIV 554k i I /A
Vot 554 i HE U 54 R, RAT
NG R4 1R S R DA f
ZA5 BRI DN T SR 2 5%
S THHE DU ) & FR 0 5545 R

75 25 B R

http://www.hkex.com.hk/

eng/rulesreg/listrules/listguid/

Documents/frm-12.pdf

BB — WA ERAL B
VAEPUTERMRLE

2012412 431 HE, KITAL
DR ML AEHATE S, fEFS
Z/b =7 — RN AT
BRATNRBEWIATE, HanZior
RIS 3E ARSI 5k A DS AT R AT A

A
= o

EHT 0 BT I

T R T

H20124E12 &, Frfy b il

TP HUE I Lo, BdE
FAMT VAT B A W] 1) S HAA
B, EPARIER LT IS N kai S
AT P 35 KPR AT LA A R AT (1)
XTEC L K AR B 43T

WA H RS RLP, 15 AL EE
$%: http://www.hkex.com.hk/eng/

rulesreg/listrules/listipo/Documents/
cf072m.doc

FhrER M
20131 H, BAZH X (iRl

WY FA8F T MMk FliEE A
FERNEREIN T B AR Lo

TR N R R AT R I H AT
A B RI5E BB 5 1) U
22, DARGR B H R /KB a5 HoA
TSR,

BAAFHRIE RN, 38 S DU
$%: http://www.hkex.com.hk/eng/
rulesregl/listrules/listipo/documents/

sc001m.doc

AT CATIEBY WM R T
B B
20124E11 H, BIEBURN V& S8
Caa By TR B e, R
TR B A ARG, 20124612 H
14H R G

F B AT HEPITIRE T AT
BB A«

(—) 7] CENLgEE) ),
(=) AaE] BT SRR ik
5 i,

(=) AFE (WHEEFFETED
I ;

(9 A7 (Fhk & RS
) il PR

(H) AF CRATPHRERE) ¥
ey Ty s ST

B GEWC, E A E U
¥

http://www.fstb.gov.hk/fsb/co
rewrite/eng/pub-press/doc/sub_leg

new _comp_ordinance ph2 e.pdf

AAE B R AR BERE S, AEMTIa RGN, R xR E 1§ DL AR € RVE S
WO, ARARYEIZEE BATH . QEREA BRI T DO IR AL A FvE AR, SoFEd #

FHEfE (Ginfo@mofo.com) S5HATELR.

© 2013 Morrison & Foerster LLP. All Rights Reserved.

35


http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/Documents/frm-12.pdf
http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/Documents/frm-12.pdf
http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/Documents/frm-12.pdf
http://www.hkex.com.hk/eng/rulesreg/listrules/listipo/Documents/cf072m.doc
http://www.hkex.com.hk/eng/rulesreg/listrules/listipo/Documents/cf072m.doc
http://www.hkex.com.hk/eng/rulesreg/listrules/listipo/Documents/cf072m.doc
http://www.hkex.com.hk/eng/rulesreg/listrules/listipo/documents/sc001m.doc
http://www.hkex.com.hk/eng/rulesreg/listrules/listipo/documents/sc001m.doc
http://www.hkex.com.hk/eng/rulesreg/listrules/listipo/documents/sc001m.doc
http://www.fstb.gov.hk/fsb/co_rewrite/eng/pub-press/doc/sub_leg_new_comp_ordinance_ph2_e.pdf
http://www.fstb.gov.hk/fsb/co_rewrite/eng/pub-press/doc/sub_leg_new_comp_ordinance_ph2_e.pdf
http://www.fstb.gov.hk/fsb/co_rewrite/eng/pub-press/doc/sub_leg_new_comp_ordinance_ph2_e.pdf

