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When approaching a premises liability case, attorneys occasionally overlook the obvious
and neglect to pursue worthwhile and effective defenses and/or strategies.  This article addresses
some of the obvious, but sometimes ignored, defenses.

The first question any good lawyer should ask themselves when faced with a premise
liability case is “what is the plaintiff’s status on the property?”  When dealing with a case
involving a business owner, attorneys routinely concede that the plaintiff is a business invitee
when in fact a legitimate argument may exist to have the plaintiff deemed a licensee.

The Restatement of Torts (Second) §330 defines a licensee as:

A person who is privileged to enter or remain on the land only by
virtue of the possessor’s consent.

The Restatement of Torts (Second) §342 sets forth the liability of the possessor of land
for physical harm caused to licensees by a condition on the land.  Specifically, Section 342
provides as follows:

A possessor of land is subject to liability for physical harm caused
to licensees by a condition on the land if, but only if,

(a) the possessor knows or has reason to know of the
condition and should realize that it involves an
unreasonable risk of harm to such licensees, and
should expect that they will not discover or realize
the danger, and

(b) he fails to exercise reasonable care to make the
condition safe, or to warn the licensees of the
condition and the risk involved, and

(c) the licensees do not know or have reason to know of
the condition and the risk involved.

The comments to Section 342 state the reasoning behind this standard; if a licensee
discovers the condition or danger for himself without any warning, and understands and
appreciates the risk, then he is in a position to make an intelligent choice as to whether the
advantage to be gained is sufficient to justify his incurring the risk by entering or remaining on
the land. Therefore, even where the possessor has given the licensee no warning of the
dangerous condition, if the licensee is aware of the condition and the risk then there is no liability
on the part of the possessor.i

Additionally, in the scenario where the licensee is not aware of the condition, the
possessor of land is not liable unless the plaintiff can prove he had notice of the dangerous
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condition. The possessor of land has no duty to inspect the property for dangerous conditions as
to a licensee.  This is a significant difference from the standard owed a business invitee.

The Supreme Court of Pennsylvania has adopted Section 342 of the Restatement
(Second) and comment l as the standard on possessor liability to licensees.  In Cutler v. Peck
Lumber Mfg. Co.,ii the Supreme Court refused to hold the defendant lumber yard liable for
plaintiff’s injuries where the plaintiff was a licensee and attempted to transverse a muddy lumber
yard by walking on a wood plank since plaintiff was clearly aware of the muddy conditions
existing on the property before she entered.  The Court held that it was the court’s duty to deny
liability where the plaintiff was aware of the dangerous condition and voluntarily assumed the
risk of attempting or engaging in the activity.iii

Under the doctrine of assumption of the risk, a defendant is relieved of its duty to protect
the plaintiff where the plaintiff voluntarily and deliberately proceeded to face a known and
obvious risk.iv In such situations, the law considers the plaintiff to have assumed liability for his
own injuries.v

Snowy and icy conditions during a storm constitute such an obvious risk.  Pennsylvania
courts have consistently stated that when a plaintiff sees “snow and ice everywhere,” the plaintiff
will be deemed to have perceived and assumed the risk.vi “There are some dangers that are so
obvious that they will be held to have been assumed as a matter of law despite assertions of
ignorance to the contrary.”vii “Ice always is slippery, and a person walking on ice always runs the
risk of slipping and falling.”viii

When you can successfully argue plaintiff’s status as a licensee, the plaintiff has the
burden of proving the plaintiff’s injuries were caused by a dangerous condition known to
defendant and not known to the plaintiff.ix With proper discovery a defense attorney can
successfully obtain dismissal on summary judgment if the plaintiff is a licensee and has produced
no evidence of notice, or if there is clear evidence that the plaintiff was aware of the condition
before the accident occurred.

Another approach often overlooked by defense counsel is pursuing immunity under the
Workers’ Compensation Actx where either the possessor of land is the direct employer of the
plaintiff or the plaintiff is a “borrowed servant.”xi If the plaintiff is an employee of the defendant
and was working at the time of the accident at issue, the argument is simple because the
Workers’ Compensation Act is the sole means of recovery for the plaintiff.xii

In Heckendorn v. Consolidated Rail Corp.,xiii the Pennsylvania Supreme Court stated that
“[t]he Workers' Compensation Act provides that ‘[t]he liability of an employer under this act
shall be exclusive’ and that the employer ‘shall not be liable to a third party for damages,
contribution or indemnity in any action at law, or otherwise . . . .’”xiv

Additionally, “the Workers Compensation Act provides that ‘[a]n employer is one against
whom recovery can neither be ‘sought nor allowed.’”xv This prohibition has been found to
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include statutory employers.xvi

To determine whether a worker furnished by one person or business to another person or
business becomes the employee of the person or business to whom he is loaned, a/k/a borrowed
servant, courts look to whether the employee “passes under the latter’s right of control with
regard not only to the work to be done, but also to the manner of performing it.”xvii The person
or business “possessing the right to control the manner of the performance of the servant’s work
is the employer, irrespective of whether the control is actually exercised.”xviii A business need
not actually exercise its right to control the manner of performance, it is sufficient that the
business had that right.xix In JFC Temps, the court noted that each case must be decided on its
own facts but that additional, potentially relevant factors include the right to select and discharge
the employee and the skill or expertise required for the performance of the work.xx “The
payment of wages may be considered, but it is not a determinative factor.”xxi

The success of this approach often turns on the agreement between the proposed statutory
employer and the actual employer for whom the plaintiff works.  Generally, a written agreement
outlines the scope of work and who controls the work.  For the most part, the plaintiff’s actual
employer will be cooperative in discovery because the contractual relationship between the
proposed statutory employer and the actual employer is still in place.  Accordingly, proper
preparation for a deposition with a designee of the plaintiff’s actual employer may yield
substantial evidence to establish that plaintiff is a “borrowed servant” of the statutory employer.
As counsel for the proposed statutory employer, the focus of the preparation for these depositions
should be on establishing that the direct employer works at the direction of the statutory
employer and that all work performed under the written agreement is done per the specifications
of the statutory employer.  If the direct employer is cooperative, requests for admissions are an
excellent tool for creating an undisputed record to be used as the basis for a motion for summary
judgment on this point.

Although the proposed statutory employer may be successful in establishing that the
plaintiff is either a direct employee or a “borrowed servant,” the party may have waived its right
to statutory immunity under the Workers’ Compensation Act by contractually agreeing to
indemnify another for the specific negligence that caused the injury.  This situation usually
presents itself where the plaintiff (the statutory employer’s employee and/or borrowed employee)
is injured as a result of the actions of the statutory employer or an agent of the statutory
employer.

To illustrate, consider the following factual scenario wherein you are counsel for the
statutory employer.  Your client’s borrowed servant is the employee of a janitorial company that
performs janitorial services for your business.  Your client contracts with another party to
provide snow removal at the property.  The plaintiff is injured by falling on ice on your property
on the way to his janitorial job.  Your client has a written agreement with the snow removal
company that provides indemnity in favor of the snow removal company.  The snow removal
company sues your client for indemnity and/or contribution.  Your client’s first defense is
immunity under the borrowed servant doctrine.  Under the above analysis your client cannot be
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responsible in negligence for injuries to his employee or “borrowed servant.”  The snow removal
company will assert that your client waived that protection under the indemnity provision of your
client’s agreement with the snow removal company. The response is often that the language is
not specific enough.  In order to indemnify someone for injuries to your client’s employee and/or
“borrowed servant,” the language in favor of indemnity must “expressly say that the employer
agreed to forgo its statutory protection . . .”xxii “The parties must specifically utilize language
which indicates that the employer/alleged indemnitor intends to indemnify the third party against
claims by employees of the alleged indemnitor; this must clearly appear from the terms of the
agreement.”xxiii

Moreover, specifically in the context of indemnification under the Workers’
Compensation Act, Pennsylvania courts have held that if parties intend to include a provision
within their indemnity agreement that covers losses due to the indemnitee’s own negligence, they
must do so in clear and unequivocal language.xxiv An inference from words of general import
cannot establish such indemnification.xxv In Pennsylvania, a contractual indemnity clause
encompassing personal injuries should not be construed to indemnify against the negligence of
the indemnitee, unless it be so expressed in unequivocal terms.xxvi Contracts of indemnity are not
ordinarily construed as covering liability for accidents caused by the negligence of the party
indemnified.xxvii

The intent of both parties must be made apparent by clear, precise and unequivocal
language before the contract will be construed to indemnify against the consequences of the
indemnitee's own negligence.xxviii Provisions to indemnify for another party's negligence are
narrowly construed, requiring a clear and unequivocal agreement before a party may transfer its
liability to another party.xxix

In summary, in defending a premises liability case, the starting point should be
identifying the status of the plaintiff with the goal of designating the plaintiff as a licensee or
“borrowed servant.” If you can show that the plaintiff was a licensee, then you can attempt to
establish that the plaintiff was aware of the condition that caused the injury or that your client
had no notice of the condition.  If you can establish that the plaintiff was a borrowed servant,
then you should raise immunity under the Workers’ Compensation Act.  When faced with
opposition pursuant to an indemnity agreement, look closely at the language of the agreement.
Absent clear, unequivocal terms that specifically indemnify the other party for its negligence in
causing injuries to your employee or “borrowed servant,” a written indemnity provision will be
invalid to defeat your client’s immunity under the Workers’ Compensation Act for injuries to a
plaintiff deemed a “borrowed servant.”
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McCumber Daniels is a full service, Martindale-Hubbell AV-rated civil litigation firm with
offices in Florida and Pennsylvania. McCumber Daniels offers a wide variety of litigation
services for insurers, health care facilities, businesses and licensed professionals. With years of
legal, corporate, medical, administrative and legislative experience, the firm provides full-
service representation for all of our clients in all types of civil disputes or litigation.
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